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Bill 2014

Explanatory Notes

Short title

The short title of the Bill is the Revenue and Other Legislation Amendment Bill 2014.

Policy objectives and the reasons for them

The Revenue and Other Legislation Amendment Bill 2014 (the Bill) introduces amendments
to the Duties Act 2001 and the Taxation Administration Act 2001 to support electronic
conveyancing in Queensland. It also amends the Duties Act 2001, First Home Owner Grant
Act 2000, Payroll Tax Act 1971 and the Taxation Administration Act 2001 (revenue
legislation) to maintain their currency and ensure their proper operation.

The Bill will also:

amend the Queensland Competition Authority Act 1997 and the Water Act 2000;
amend the Financial Accountability Act 2009;

repeal the Occupational Licensing National Law (Queensland) Act 2010; and
make minor and consequential amendments to other Acts.

Amendments to revenue legislation
Duties Act 2001

Amendments to the Duties Act 2001 provide an appropriate transfer duty and administration
framework to support the introduction of electronic conveyancing, as enabled in Queensland
through the provisions of the Electronic Conveyancing National Law (Queensland) Act 2013.

Other amendments to the Duties Act 2001 give retrospective legislative effect to a number of

taxpayer beneficial administrative arrangements. These amendments:

e provide a transfer duty concession for resource sector farm-in agreements as defined;

e correct the operation of a transfer duty exemption in section 145 of the Duties Act 2001 so
that it also applies to land vested under statute law in the State for a purpose specified
under that section; and

e extend the vehicle registration duty exemption available to charitable institutions by
reducing the period that charitable institutions must use a vehicle for a qualifying exempt
purpose to nine months.

Further amendments to the Duties Act 2001 remove redundant provisions and update an
example for the calculation of vehicle registration duty to reflect current transfer duty rates.
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First Home Owner Grant Act 2000

The First Home Owner Grant Act 2000 is amended to ensure the statutory discretion given to
the Commissioner of State Revenue (Commissioner) to vary the period of, or exempt an
applicant from, the residence requirements which form part of the eligibility criteria under the
First Home Owner Grant Act 2000, can be exercised at any time. This amendment benefits
applicants and will apply retrospectively in accordance with an existing administrative
arrangement.

Payroll Tax Act 1971

The Payroll Tax Act 1971 is amended to clarify the application of exemptions from liability
under the relevant contract provisions of that Act. This will put beyond doubt that the
contractor exemptions require the contract as a whole, as opposed to a portion of payments
under the contract, to qualify for exemption.

Another amendment to the Payroll Tax Act 1971 omits a redundant provision relating to the
exemption for wages paid to trainees and inserts new definitions of a certificate Il traineeship
and certificate Ill traineeship to reflect the current framework under which these
qualifications are accredited.

Taxation Administration Act 2001

The Taxation Administration Act 2001 is amended to support electronic conveyancing for
transfer duty in Queensland.

Further amendments to the Taxation Administration Act 2001 provide for the payment of
interest on refunds to taxpayers by the Commissioner resulting from a reassessment giving
effect to the Commissioner’s decision on an objection. This will bring Queensland in line
with all other states and territories and provide fairer treatment of taxpayers by compensating
them for the loss of use of their funds while their objection is being determined. It will also
ensure consistency with existing provisions for the payment of interest on refunds arising
from court or tribunal decisions and orders.

Finally, a minor amendment to the Taxation Administration Act 2001 corrects a cross-
reference.

Amendments to the Queensland Competition Authority Act 1997

The Bill provides a deterministic pricing regime for situations where monopoly businesses have
been shown to be exploiting their market power.

The Bill also provides for a new productivity review function, whereby the authority can
investigate productivity-related matters with a view to improving the Queensland economy.

With an increase in contestability, the Bill amends the competitive neutrality provisions to ensure
an independent and transparent competitive neutrality complaint handling process in in place.

Finally, the Bill restyles the authority and amends the long and short titles of its enabling Act to
give expression to the authority’s changing role and functions.
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Amendments to the Financial Accountability Act 2009 (FA Act)

The Bill amends the FA Act so the legislation reflects modern financial management practices

and to streamline certain procedural matters. Specifically, the amendments will:

e increase the number of administrative powers that the Treasurer is able to delegate to
officers within Queensland Treasury and Trade and the Queensland Treasury Corporation;

e clarify the ability of the Treasurer to enter into derivative transactions on behalf of the
State and when this is appropriate;

e allow a non-public servant to be a department’s Head of Internal Audit;

e clarify that a department does not enter into a derivative transaction if it merely takes over
the administration of a derivative transaction;

e require the appropriate Minister to be given a report on, and to monitor, derivative
transactions administered by the department (A department administers a derivative
transaction if it enters into the transaction or if it takes over the administration from
another department); and

e specify the requirements when ownership of a company moves between departments.

Repeal of the Occupational Licensing National Law (Queensland) Act 2010

The Occupational Licensing Nation Law (Queensland) Act 2010 has been identified as
legislation within Queensland Treasury and Trade’s administrative responsibility that is no
longer relevant. Repealing this Act will reduce the quantity of redundant legislation.

Achievement of policy objectives
Amendments to revenue legislation

Duties Act 2001 and Taxation Administration Act 2001 — amendments to support
electronic conveyancing

Background

Electronic conveyancing for land is enabled in Queensland through the provisions of the
Electronic Conveyancing National Law (Queensland) Act 2013, which adopts national
framework provisions under New South Wales’ Electronic Conveyancing (Adoption of
National Law) Act 2012 (the National Law). This legislation provides for establishment of
web based hubs called Electronic Lodgement Networks (ELNs), operated by ELN Operators
approved by the Registrar of Titles (Registrar).

Parties will be able to elect to use an ELN to electronically settle certain transactions, as an
alternative to attending a physical settlement. Certain Land Registry forms will be created,
signed and lodged with the Registrar through a dedicated ELN workspace for the transaction,
in the ELN system, as part of the settlement process.
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Transfer duty implications

The electronic settlement process differs from current conveyancing practice in a number of
key respects. The principal differences for duty purposes are that:

e ELN transfers can be “unsigned”; and

e duty may be paid out of settlement funds after endorsement and Titles registration.

The differences impact upon four key areas for payment of duties:

e liability on transfers at the earlier of signing or registration;

e liability on both contract and transfer (with an exemption to prevent double duty);
e endorsement of the transfer based on payment of duty; and

e endorsement of the transfer as a precondition to Titles registration.

The Bill makes adjustments to the transfer duty and taxation administration framework under
the Duties Act 2001 and Taxation Administration Act 2001 to address these areas of
difference and ensure appropriate protection of revenue.

For the purposes of these amendments, a transfer in the ELN environment will be known as
an “ELN transfer” and the document lodged with the Registrar to effect it will be known as
an “ELN transfer document”. Each term is defined.

Scope

Under the Duties Act 2001, transfer duty is imposed on dutiable transactions, including both
an agreement for the transfer of land in Queensland, and transfers of land in Queensland.
Certain exemptions or concessions may apply depending on the nature of the transaction. A
transfer duty home concession may be available when a residence is transferred and the
transferee occupies the residence as their principal place of residence.

Given the untested nature of electronic settlement in Queensland, and to minimise risk to
revenue, transfer duty endorsement in an ELN will only be permissible for cottage
conveyance type transactions. In particular, the dutiable property transferred must only be
residential land and incidental chattels, and there must be a preceding agreement for transfer
entered into outside the ELN. No exemptions or concessions may be applied other than the
transfer duty home concession (applying to the agreement for transfer) and the exemption on
a transfer pursuant to an agreement for which the duty obligation has been met.

Liability

Under the existing framework, liability for duty on transfers of land arises at the earlier of
when the land is transferred or, if an instrument effects or when recorded in a register will
effect, the transfer, when the instrument is signed by the parties to the transaction.
Amendments to the Duties Act 2001 will provide a liability to duty adjusted to the ELN
environment, which takes into account the process by which an ELN transfer document
moves through the ELN settlement process. As a consequence liability to duty for a transfer
in the ELN environment will be the earlier of when the land is transferred or when the ELN
workspace in which a digitally signed electronic transfer document has been created, is
“locked”. This concept is legislatively defined and is essentially the point where the
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subscribers for the ELN workspace for the transaction are no longer able to change data in the
ELN workspace for the ELN transfer document or its endorsement.

As the electronic workspace may be unlocked in certain circumstances, to ensure revenue
protection in the new ELN environment, the amendments make it clear that a separate “ELN
transfer” and therefore a separate duty liability will arise every time the ELN workspace for
an ELN transfer is locked. Similarly, with each locking, a fresh electronic transfer document
is deemed to exist. Any endorsement applied before unlocking is of no effect from unlocking
and the endorsement process occurs once again for the new ELN transfer and ELN transfer
document, if the ELN workspace is locked again.

However, once a transfer is completed through registration of an electronic transfer document
by the Registrar, a deeming provision will ensure that duty is only applied once for the
conveyance.

Amendments to the existing provisions in relation to reassessments of duty in particular
circumstances under section 499 of the Duties Act 2001 and cancelled transfers under section
156A of the Duties Act 2001 will also extend the application of those sections to qualifying
ELN transfer liabilities.

Assessment

Most duty payable under the Duties Act 2001 is assessed and paid under the self assessment
system. The Commissioner has power to register a person as a self assessor. In particular,
parties to transactions and agents for parties to property transactions (mainly solicitors) may
be registered.

ELN transfers and the agreements for transfer under which they occur will continue to be self
assessed. The Bill amends the self assessment provisions as required to allow for this.
Administrative adjustments to the terms of registration for relevant self assessors will also
occur, as required.

Endorsement

Where duty applies, it is an offence for a person to record in a register of interests in property,
a transaction or instrument that effects or evidences the transaction, which has not been
properly stamped. This currently requires endorsement of a hard copy instrument which
effects or evidences the dutiable transaction. It is a current precondition to endorsement that
duty must first be paid to the Commissioner or received by the self assessor. Breach of this
condition is an offence. The requirement for and conditions surrounding endorsement are
revenue protection measures. They are intended to minimise the prospect of liable parties
being able to take the benefit of dutiable transactions without paying duty.

However, in the ELN environment, lodgement of the ELN transfer document with the
Registrar may occur before duty has been paid to the Commissioner or received by the self
assessor. This is because in the ELN environment, it will be possible for transfer duty to be
included as part of the disbursements to be made for financial settlement. These
disbursements are made after lodgement of the ELN transfer document with the Registrar
through the ELN.
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To reflect this, amendments permit endorsement of an ELN transfer document where, as an
alternative to the Commissioner having been paid, or the self assessor (where permitted)
having received the duty, a “payment commitment” exists for duty on the relevant agreement
for transfer. This concept is legislatively defined and requires the locked ELN workspace for
the transaction to include transfer duty as a disbursement to be made from financial
settlement for the transaction. The parties liable for duty on the ELN transfer are deemed to
have made the payment commitment.

Endorsement in the ELN will be deemed to be made by the self assessor once the ELN
workspace is locked. However, this deeming does not make good any substantive
deficiencies in the endorsement itself.

Where endorsement is made on the basis of a payment commitment, transfer duty will be
disbursed from the ELN to the endorsing self assessor, with the usual legislative obligations
under section 35 of the Taxation Administration Act 2001 then applying to require the self
assessor to pay the duty to the Commissioner.

Revenue protection

A number of other amendments provide additional revenue protection to adjust for the altered
risks associated with endorsement based on payment commitment rather than actual payment
to the Commissioner or receipt by a registered self assessor. In particular:

e A new offence will prohibit the use or reliance upon an endorsed ELN transfer document
other than for the ELN settlement process for that transaction, until it is registered under
the Land Title Act 1994.

e Existing offences for improper endorsement under sections 480, 481 and 481A of the
Duties Act 2001 will be extended to cover ELN endorsement and the payment
commitment process.

e Where transfer duty is not paid on a transaction despite endorsement of an ELN transfer
document, a new provision will give the Commissioner a first charge over the transferee's
interest in land, with capacity for the Commissioner to register the charge while the land
is owned by the transferee. Once the charge is registered, it will run with the land, and
may be enforced by the Commissioner against the owner from time to time, subject to
certain conditions.

e Where transfer duty is not paid on an ELN transfer document endorsed on the basis of a
payment commitment, the Commissioner’s existing power to suspend or cancel a self
assessor’s registration may be enlivened unless the self assessor can show the failure to
pay is due to circumstances beyond their control.

e Information given in the ELN workspace for an ELN transfer relevant to the Duties Act
2001 or Taxation Administration Act 2001 is deemed to be stated to the Commissioner by
specified parties, with the result that it will be an offence by those parties if that
information is false or misleading.

Other amendments include the introduction of definitions to support these new provisions and
minor and consequential amendments to ensure the operation of the new terminology across
the Duties Act 2001 and Taxation Administration Act 2001 framework.
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Commencement

The amendments apply from commencement. However, they will have no practical
application until an approved Electronic Lodgement Network Operator under the National
Law provides a live environment for transfers of Queensland land.

Duties Act 2001 - Concession relating to farm-in agreements for exploration authorities
and transfers of interests in exploration authorities under farm-in agreements

Background

Farm-in agreements occur in the mineral and petroleum resource sectors and are used to share
the risk associated with exploration activity. Generally, under a farm-in agreement, the
holder of an exploration authority (farmor) grants to another party (farmee) the right to earn a
specified interest in the exploration authority by spending a specified amount for the
exploration and development of the exploration authority by a stated date (exploration
amount).

The 2012-13 State Budget adopted an announcement in the 2011-12 Mid Year Fiscal and
Economic Review that direct and indirect transfers of exploration authorities would be subject
to duty from 10:30am on 13 January 2012 (start time). However, it was also announced that
certain farm-in agreements would not be subject to duty to the extent that the consideration
under the agreement comprised an exploration amount, with the scope and technical design of
the concession to be settled after consultation between the Office of State Revenue and
industry.

This concession has been administered under an administrative arrangement, which was
published on 27 June 2013 as Public Ruling DA000.12.1 — Transfer duty — exemption for
farm-in transactions in the resources sector (Public Ruling DA000.12.1). The administrative
arrangement applies to farm-in agreements entered into from the start time, and transfers of
interests in exploration authorities under those farm-in agreements (also from the start time).
Transfers of interests in exploration authorities under agreements entered into before the start
time are exempted through the operation of section 636 of the Duties Act 2001. That section
was introduced by the Fiscal Repair Amendment Act 2012 to govern the transitional
operation of its provisions, which first included exploration authorities as dutiable property.

The Bill amends the Duties Act 2001 to insert a new Part 8A into Chapter 2, setting out the
concessional arrangements which will apply for qualifying transactions. Where applicable,
the concession has the following effect.

e Delays the assessment of elements of consideration in the dutiable value of a farm-in
agreement until certain contingencies related to transfers under the agreement occur. To
achieve this, additional reassessment events apply for farm-in agreements.

e Suspends the usual rule that dutiable value for a dutiable transaction is the greater of
unencumbered value and consideration, and instead limits dutiable value to consideration.

e Provides adjusted rules as to what is included in consideration.

A number of amendments ensure the concession is only available within its intended scope,
and support administration of the concession.
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Scope

The provisions recognise two types of qualifying farm-in agreements - upfront farm-in
agreements and deferred farm-in agreements. The distinction relates to whether payment of
an exploration amount is a pre-condition or condition subsequent to the transfer to the farmee
of each interest in the exploration authority under the agreement.

A qualifying upfront farm-in agreement must have a number of specified features, including

the following.

e Each interest in the exploration authority is transferred from the farmor to the farmee
conditional upon the farmee subsequently spending the exploration amount for that
interest.

e The whole of each exploration amount must be spent after the agreement is entered into.

e Each interest transferred must be less than 100%.

e The farmee must spend each exploration amount by a specified day (expenditure
completion date) in order to retain the relevant interest in the exploration authority.

e If the farmee does not spend the exploration amount by the expenditure completion date,
the farmee must transfer the relevant interest back to the farmor.

A qualifying deferred farm-in agreement must have a number of specified features, including

the following.

e Each interest in the exploration authority is required to be transferred from the farmor to
the farmee only once the farmee has spent the exploration amount for that interest.

e The whole of each exploration amount must be spent after the agreement is entered into.

e Each interest transferred must be less than 100%.

e The farmee must spend each exploration amount by a specified day (expenditure
completion date).

Under either type of agreement, there may be multiple interests transferred (for upfront) or
transferrable (for deferred) in the specified exploration authority. However, for simplicity of
administration, all transfers under an agreement must meet the qualifying criteria for a single
type of farm-in agreement. Hybrid agreements which have some transfers with payment of
the exploration amount as a pre-condition and others as a condition subsequent, will not
qualify for the concession.

Example 1

X and Y enter into a written agreement on 1 August 2014 under which Y is permitted
to acquire a series of interests in X’s exploration authority A as follows.

e 20% interest in exploration authority A to be transferred to Y upon entry into
the agreement, subject to a requirement that Y transfer that 20% back to X if Y
fails to spend a specified exploration amount ($50,000). The $50,000
exploration amount must be spent after the date of entry of the agreement and
before 30 November 2014.
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e If Y’s obligations in relation to the 20% interest are successfully performed,
the agreement provides for X to transfer a further 30% interest in the
exploration authority to Y. This transfer is subject to Y spending another
specified exploration amount ($75,000), by 1 March 2015. If Y fails to spend
the $75,000 by 1 March 2015, Y must transfer the 30% interest back to X.

The agreement is capable of qualifying as an upfront farm-in agreement, provided all
qualifying criteria are met.

Example 2

X and Y enter into a written agreement on 31 March 2015 under which Y is permitted
to acquire a series of interests in X’s exploration authority A as follows.

e 20% interest in exploration authority A to be transferred to Y after Y spends a
specified exploration amount ($100,000). The $100,000 exploration amount
must be spent after the date of entry of the agreement and before 1 December
2015.

e Following the transfer of the 20%, Y will be entitled to the transfer of another
30% interest in exploration authority A if Y spends a second specified
exploration amount (another $150,000) before 1 March 2016.

The agreement is capable of qualifying as a deferred farm-in agreement, provided all
qualifying criteria are met.

Example 3

X and Y enter a written agreement on 1 February 2016 under which Y is permitted to
acquire a series of interests in X’s exploration authority A as follows.

e 20% interest in exploration authority A to be transferred to Y upon entry into
the agreement, subject to a requirement that Y transfer that 20% back to X if Y
fails to spend a specified exploration amount ($60,000). The $60,000 must be
spent after the date of entry of the agreement and before 30 June 2016.

e A further 30% interest in exploration authority A to be transferred to Y once Y
spends another specified exploration amount ($100,000). The $100,000 must
be spent by 31 December 2016.

The agreement is not capable of qualifying as a farm-in agreement as it combines
upfront and deferred elements.

Liability

To avoid any doubt as to how a farm-in agreement is to be characterised for duty purposes, it
is specified that a farm-in agreement is an agreement for the transfer of dutiable property (and
not, for example, the grant of a new right). This also means that provided any duty imposed
on the agreement is paid, a transfer of an interest in an exploration authority under the
agreement receives the benefit of the exemption under section 22(2) of the Duties Act 2001
where the conditions of that subsection are met.
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For the farm-in concession to apply there must be an interest in the exploration authority in
existence when the written agreement is entered into. This means the exploration authority
must have been granted under the relevant Act (as defined) which creates the interests which
fall within the definition of “exploration authority” in Schedule 6 of the Duties Act 2001.
However, the grant of the exploration authority need not have been registered by the
Registrar by the time the agreement is entered.

If, in contrast, there is only an application for the grant of such an interest in existence, it is
not dutiable property. This means an agreement for transfer of that interest is not dutiable,
and consequently there is no qualifying farm-in agreement to which the concession can apply.
Where the exploration authority is granted between the time of entry into the agreement and
its transfer under the agreement, the transfer cannot receive the benefit of section 22(2) of the
Duties Act 2001, because the transfer is of a different type of property to that dealt with under
the agreement.

While it is a condition for qualification as a farm-in that each interest transferred (for upfront)
or transferrable (for deferred) under the agreement must be less than 100%, an agreement
does not cease to be a farm-in agreement if it provides for a final transfer to the farmee on
completion of the agreement, which brings their interest to 100%. However, in these cases,
the last transfer will not be entitled to the benefit of section 22(2) of the Duties Act 2001,
because it does not fit within the scope of arrangements to which section 22(2) is intended to
apply. An amendment will put this beyond doubt.

Where the farmee transfers the interest back to the farmor under an upfront agreement due to
non-payment of an exploration amount, an amendment exempts the transfer back to the
farmee from transfer duty provided any transfer duty imposed on the upfront farm-in
agreement has been paid.

Assessment

There will be multiple assessment events for the farm-in agreement (assessed as an
agreement for transfer). Under the amendments, transfer duty will initially be assessable
when a farm-in agreement is entered into, as is the case for all agreements for transfer of
dutiable property. However, the Commissioner must reassess the agreement if certain
“reassessment events” occur.

Reassessment events are specified under the amendments, and operate in conjunction with
existing and new lodgement and notification obligations for the taxpayer (discussed below).

For upfront farm-in agreements, the occurrence of certain events gives rise to a lodgement
and/or notification obligation for the taxpayer, and also prima facie gives rise to a
reassessment event. However, the requirement for reassessment ceases to apply in certain
circumstances. As a result, a reassessment for an upfront farm-in agreement will be required
where, for an interest transferred under the upfront farm-in agreement:
e an exploration amount is spent; or
e each of the following applies:

o the exploration amount is not spent; and

o the interest is not transferred back to the farmor within a specified period; and
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o either the parties have not varied the expenditure completion date or the parties
have varied the expenditure completion date and the Commissioner is satisfied
that the variation is part of an arrangement to avoid imposition of transfer duty.

For a deferred farm-in agreement, a reassessment event occurs if an interest in the exploration
authority is transferred from the farmor to the farmee under the agreement.

The nature of the reassessment to be made depends on the particular reassessment event.
Special rules for ascertaining dutiable value (see “Dutiable value” below) apply where there
IS a reassessment event because:

e the exploration amount for an upfront farm-in agreement has been spent; or

e an interest has been transferred to the farmee under a deferred farm-in agreement.

Where there is a reassessment event for an upfront farm-in agreement because the exploration
amount has not been spent, and the interest has not been transferred back to the farmor in the
period specified under the legislation, unless the completion date was varied and the
Commissioner is satisfied the variation was not part of an arrangement to avoid duty, the
Commissioner will be required to reassess the relevant transactions as if the farm-in
agreement provisions did not apply.

If a farm-in agreement is part of an arrangement to avoid the imposition of transfer duty, a
separate provision requires the Commissioner to make an assessment to impose transfer duty
as if the farm-in concession did not apply.

An amendment will ensure the usual imposition of penalty tax under the Taxation
Administration Act 2001 will not apply where reassessment is solely due to a reassessment
event unless there is an arrangement to avoid the imposition of duty, or a farmee under a
farm-in agreement has failed to comply with the necessary lodgement and/or notification
requirements for the reassessment event. This is consistent with the purpose of the specific
reassessment events for farm-in agreements in supporting concessional treatment of these
transactions. However this will not affect the imposition of penalty tax if reassessment
occurs for other reasons.

To remove any doubt, it is noted that where a farm-in agreement deals with more than one
exploration authority, the Duties Act 2001 will apply so that there will be separate dutiable
transactions for the separate dutiable property constituted by each exploration authority (and
any other dutiable property dealt with under the agreement). The one written agreement may
therefore constitute a number of separate farm-in agreements — one for each exploration
authority, with the conditions of the concession applied separately to each farm-in agreement.
Section 30 of the Duties Act 2001 will operate to aggregate several farm-in agreements, and
any other dutiable transactions, arising from the one written agreement.

Lodgement and notification

For upfront farm-in agreements, amendments introduce two new lodgement/notification
obligations for taxpayers, to support the new reassessment framework. In the first of these, a
farmee under an upfront farm-in agreement will be required to lodge specified documents for
reassessment of the farm-in agreement within 14 days of when an expenditure amount for an
exploration authority interest is spent under the agreement.
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In addition, the farmee under an upfront farm-in agreement will be required to notify the
Commissioner and lodge specified material, if they fail to expend an exploration amount for a
particular exploration authority interest by the relevant expenditure completion date for that
interest.  This notification and lodgement must occur within 30 days of the defaulted
expenditure completion date, regardless of whether or not the farmee subsequently spends the
exploration amount.

These obligations also apply for any variations to expenditure completion dates agreed by the
parties. Breach of these obligations will constitute an offence under existing sections 120
(Failure to give notice) and 121 (Failure to comply with information or lodgement
requirement) of the Taxation Administration Act 2001.

For a deferred farm-in agreement, the Commissioner will become aware of a reassessment
event when the taxpayer meets their obligations to lodge the transfer under section 19 of the
Duties Act 2001.

Dutiable value

In addition, special rules will apply for determining the dutiable value of the transaction at
each assessment. Other than in particular circumstances where the agreement is reassessed as
not eligible for the concession, these rules have the following outcomes.

e An exploration amount, as defined, will be excluded from the dutiable value of the farm-
in agreement at all times. Consequently, if the only amount paid or payable in relation to
a farm-in agreement is an exploration amount, as defined, no duty will be payable on the
farm-in agreement.

e For the purpose of assessment of a farm-in agreement when it is entered into, the dutiable
value is limited to any consideration paid or payable to the farmor or a related party for
entry into the agreement.

e On any reassessment, the dutiable value of the farm-in agreement is adjusted to include
the following.

o Consideration paid or payable to the farmor, or a related person of the farmor, for
the farmor entering into the agreement.

o An amount relating to the transfer of an interest in the exploration authority, the
subject of a reassessment event that is paid or payable on or before the day the
reassessment event happens. This includes any transfers under a previous stage of
the farm-in agreement.

o Any other consideration paid or payable to the farmor or a related person of the
farmor under the agreement to the date of the latest reassessment event.

On any reassessment, a credit will apply to duty already paid, in accordance with the normal
operation of the Taxation Administration Act 2001.

Example

X enters into a deferred farm-in agreement with Y under which Y agrees to provide
the following consideration:
e $10,000 to X for entering into the agreement.
e $1 million on exploration activity in the authority area for the right to acquire
a 20% interest in an exploration authority held by X (Transfer 1).
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e On commencement of exploration activity, $200,000 to X for mining
information about the authority.

e $300,000 to X if the 20% interest in the authority is transferred to Y.

e On acquisition of the 20% interest, a further $2 million on exploration activity
in the authority area for the right to acquire a further interest of 30% in the
authority area (Transfer 2).

e $400,000 to X if the 30% interest in the authority is transferred to Y.

The consideration for the agreement, including the exploration amount, is $3,910,000.
Transfer duty will be initially assessed on the agreement on $10,000, being the
amount paid for entering into the agreement.

If Transfer 1 occurs, transfer duty will be reassessed on the agreement on $510,000,
being the sum of the amount paid for entering into the agreement, the amount paid for
mining information and the amount paid for the transfer other than the exploration
amount. A credit will apply for duty previously paid on the agreement, and the
transfer will be stamped pursuant to the agreement.

If Transfer 2 occurs, transfer duty will be reassessed on the agreement on $910,000,
being the sum of the amount paid for entering into the agreement, the amount paid for
mining information and the amounts paid for Transfer 1 and Transfer 2 other than the
exploration amount. A credit will apply for duty previously paid on the agreement,
and the transfer will be stamped pursuant to the agreement.

Commencement

The amendments have effect on commencement. However, transitional provisions specify
that the concession operates from 10:30am on 13 January 2012 (the start time), and ensure
that actions taken under Public Ruling DA000.12.1 pending commencement are recognised.
If, during the period between the start time and commencement, a person became liable to
lodge materials with the Commissioner or notify the Commissioner but failed to do so, the
period within which they must comply with their statutory notification or lodgement
obligation runs from commencement. Similarly, in relation to any assessments made from
the start date to commencement, amendments allow an objection to be lodged within 30 days
from commencement.

Other amendments to the Duties Act 2001

Clarifying the operation of an exemption for the transfer of land to the State for a public or
community purpose

Under the Duties Act 2001, the State is not liable for transfer duty unless the Act provides
otherwise. The State may be liable for duty if a statutory entity (a constructing authority
under the Acquisition of Land Act 1967 or an entity that is established under an Act and
authorised under the Act to acquire property) makes a compulsory acquisition of dutiable

property.
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An existing exemption in section 145 of the Duties Act 2001 provides that transfer duty is not
imposed on a dutiable transaction that is a transfer of land to the State for—

(@) a public purpose under the Acquisition of Land Act 1967; or
(b) a community purpose under the Land Act 1994.

However, compulsory acquisitions under the Acquisition of Land Act 1967 and Land Act
1994 usually occur by vesting the land in the entity making the acquisition. Statutory
vestings do not qualify for exemption under section 145 of the Duties Act 2001 because the
exemption only applies to the dutiable transaction that is a transfer of land. Where statutory
vestings occur for purposes which fall within section 145, they are intended to be exempted.

In order to correct the operation of section 145 of the Duties Act 2001, an administrative
arrangement was approved on 25 February 2014 and published as Public Ruling DA 145.1.1
— Transfer duty exemption for qualifying vestings of land in the State, on 27 March 2014.
The administrative arrangement extends the application of section 145 to the vesting of land
in the State by, or expressly authorised by, statute law for one of the purposes mentioned in
section 145.

The Bill amends section 145 of the Duties Act 2001 so that it also applies to a vesting of land
in the State by, or expressly authorised by, statute law. The amendment will apply
retrospectively to such vestings of land in the State for a qualifying purpose made on or after
25 February 2014.

Extending the vehicle reqistration duty exemption for charitable institutions

Under the Duties Act 2001, an exemption from vehicle registration duty is available to
charitable institutions provided certain conditions are satisfied. To be eligible, the charitable
institution must start to use the vehicle for a qualifying exempt purpose immediately after
making an application to register or transfer the vehicle, and continue using it for that purpose
for one year.

The Bill amends the Duties Act 2001 to reduce the period that the charitable institution must
use the vehicle for a qualifying exempt purpose to nine months.

This taxpayer beneficial amendment has been operating under an administrative arrangement
that has applied since 25 February 2014. The amendment will be given retrospective effect
from that date.

Other Amendments

Under the Duties Act 2001, certain dealings under the Land Act 1994 are exempt from
transfer duty, including a grant in fee simple of land comprised in a purchase lease. The
provision of the Land Act 1994 which provided entitlement to a grant in fee simple of land
comprised in a purchase lease was repealed with effect from 23 February 2009. As a
consequence, the corresponding transfer duty exemption is now redundant. The Duties Act
2001 is amended to remove the redundant exemption.
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Amendments to the Duties Act 2001 with effect from 1 July 2011 replaced liabilities for land
rich duty with landholder duty. For land rich duty, certain kinds of property were required to
be disregarded for the purpose of calculating the unencumbered value of a corporation’s
property, including loans to “associated persons”. Although a definition of “associated
person” is provided for in the Duties Act 2001, the term has no relevance for landholder duty
and has no other application in the Duties Act 2001. The Duties Act 2001 is therefore
amended to remove the definition of “associated person”.

Under the Duties Act 2001, vehicle registration duty is imposed on an application to register
or transfer the registration of a vehicle. Additionally, as a vehicle is a chattel, it is liable to
transfer duty when transferred with other dutiable property. The Duties Act 2001 ensures that
double duty does not apply where the transfer of a vehicle is part of a dutiable transaction on
which transfer duty is paid or payable by reducing the transfer duty attributable to the transfer
of the vehicle under a formula set out in the Duties Act 2001. For clarity, the Duties Act 2001
contains an example of the operation of this formula. However, the transfer duty rates used
in the example do not reflect changes made to those rates since 30 June 2008. The Duties Act
2001 is amended to reflect the current rates of duty.

Each of these amendments apply from commencement of the Bill.
First Home Owner Grant Act 2000

To be eligible for a grant under the First Home Owner Grant Act 2000, an applicant must
meet certain requirements including “residence requirements”. To comply with the residence
requirements, an applicant must occupy the home to which the application relates as the
applicant’s principal place of residence for at least six months commencing within one year
after completion of the eligible transaction. However, the Commissioner has discretions to
vary these periods or exempt an applicant from the residence requirements.

The First Home Owner Grant Act 2000 may be interpreted to impose time limitations on the
exercise of the Commissioner’s discretions, such that they can only be exercised within the
statutory time for initial compliance with the relevant requirement. However, it is not
intended that the discretions be limited in this way.

An administrative arrangement published as Public Ruling FHOGAO015.2.2 — Residence
requirements — Commissioner Discretions, has ensured with effect from 4 July 2013, that the
Commissioner’s discretions can be exercised at any time, even when the period to which the
discretion relates has expired. This Bill amends the First Home Owner Grant Act 2000 to
give legislative effect to the administrative arrangement, with retrospective effect from 4 July
2013.

Payroll Tax Act 1971

Clarifying the application of the exclusions from the contractor liability provisions

Under the Payroll Tax Act 1971, payroll tax is payable by employers on all taxable wages. In
addition to wages paid to an employee, the Payroll Tax Act 1971 makes payments to
contractors under a “relevant contract” liable to payroll tax as wages (relevant contract
provisions) unless one or more exemptions apply (contractor exemptions).
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The relevant contract provisions are based on those in New South Wales and Victoria, and
were adopted when Queensland’s payroll tax legislation was amended in 2008 to give effect
to payroll tax harmonisation arrangements.

The contractor exemptions are intended to operate on the basis that payments under a contract
are either fully exempt because the contract falls within the relevant exemption, or fully
taxable because the contract does not wholly satisfy the conditions specified for the particular
contractor exemption.

Victoria amended its payroll tax legislation through the State Tax Laws Amendment (Budget
and Other Measures) Act 2013 to clarify this as the position for their contractor exemptions.
New South Wales passed amendments to achieve the same effect in October 2014 under the
State Revenue Legislation Further Amendment Act 2014.

The Bill makes amendments to put beyond doubt that the contractor exemptions require the
contract as a whole to qualify for the exemption, rather than being applicable to a portion of
payments under the contract. As a consequence, all services under a contract must meet the
qualifying criteria for the relevant exemption under section 13B sought to be applied for any
payments under the contract to receive exemption.

The amendments have effect for work performed on or after commencement of the Bill,
regardless of when amounts are paid or become payable for the performance of the work.

Updating the exemption for wages paid to a trainee

Under the Payroll Tax Act 1971, wages paid to trainees are exempt from payroll tax.
However, to prevent abuse the exemption is lost where an existing employee of an employer
commences a traineeship. Section 14(4) and section 14(5) provide for an exception to this
rule where the traineeship undertaken is a certificate Il traineeship and the employee
previously completed a certificate 11 traineeship in the same training package or occupational
stream with the same employer.

Section 14(4) applies where the certificate Il traineeship was started before 1 December 2002.
Given the passage of time, section 14(4) has no further practical application. As such, the
Bill amends the Payroll Tax Act 1971 to omit section 14(4).

Section 14(4) also defines a certificate Il traineeship and a certificate Ill traineeship.
However, these definitions do not reflect the framework under which these qualifications are
currently accredited. The Bill inserts new definitions of a certificate 1l traineeship and
certificate Il traineeship and a related definition of Australian Qualifications Framework to
address this.

These amendments take effect from the date of commencement of the Bill.
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Other amendments to the Taxation Administration Act 2001

Allowing the payment of interest on successful objections

Under the Taxation Administration Act 2001, a taxpayer who is dissatisfied with an original
assessment or a reassessment increasing their liability for tax may object to the
Commissioner. The Commissioner must allow the objection completely or partly, or
disallow it.

Interest is currently only payable on a refund of tax or late payment interest where an
objection decision is successfully challenged in the Supreme Court or the Queensland Civil
and Administrative Tribunal, and payment is ordered by the court or tribunal.

The Bill introduces an obligation upon the Commissioner to pay interest on a refund of tax or
late payment interest resulting from a successful objection that will align the treatment of
refunds for decisions made during the objection and review process. Under this new
provision, the Commissioner must pay interest at the prescribed rate on a refund of tax or late
payment interest because of a reassessment that gives effect to a decision to allow an
objection, either in whole or in part. Interest must be calculated from the date the refunded
amount was originally paid to the Commissioner to the date the refund is made by the
Commissioner.

Existing rules in the Taxation Administration Act 2001 concerning pre-conditions to payment
of refunds by the Commissioner will be amended to also apply to interest paid by the
Commissioner on refunds resulting from a successful objection decision.

While payment of an assessment under objection is not a pre-condition to the right to object,
payment of duty pending the objection decision limits the taxpayer’s exposure to unpaid tax
interest on the liability under objection if their objection is disallowed. The amendments
recognise that some objections involve lengthy periods for the Commissioner to reach a
decision due to complex facts and issues, and that payment of interest on successful
objections is fair in these circumstances.

These amendments take effect from the date of commencement of the Bill.

Minor amendment

Part 4 Division 3 of the Taxation Administration Act 2001 provides for how payments for tax
and other amounts are allocated and applied. Section 40, which provides deeming rules for
when payment is taken to be received by the Commissioner, refers to a section which does
not exist. The Bill corrects this cross-reference. The amendment has effect from the date of
commencement of the Bill.
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Amendments to the Queensland Competition Authority Act 1997

Extend the application of the monopoly prices oversight regime to include a price
determination option

Under the prices oversight regime, following a pricing investigation, the authority can make
recommendations to the Minister regarding pricing and other factors of a monopoly business
activity. It is at the discretion of the Minister, the responsible local government or the private
entity whether it implements the authority’s recommendations. The Bill provides a new option
for pricing determination whereby the authority is able to set the prices of monopoly business
activities.

Pricing determination can only apply to business activities that meet certain threshold criteria and
have declared as ‘monopoly business activities. Non-government are only eligible for pricing
determination when they are provided by means of a facility (including port, rail, electricity,
wholesale petroleum, gas, water or sewerage infrastructure) and the authority has made a
recommendation to the Minister that they be referred for a pricing determination. The authority
will make this assessment on the basis of protecting consumers from abuses of market power.

Productivity Role

The Bill provides a new Part that sets out a new role for the authority whereby it will undertake
productivity reviews as directed by Government.

Competitive Neutrality Complaints

The Bill broadens the competitive neutrality principle and the scope of the significant government
businesses that can be investigated by the authority under Part 4. This will mean the majority of
competitive neutrality complaints will be investigated by the independent regulator under a
transparent process.

Renaming

The Bill renames the Authority and amends the long and short titles of its enabling Act to reflect
its broader role and functions.

Amendments to the Financial Accountability Act 2009
The policy objectives and reasons for them in relation to the FA Act are outlined below.

It is proposed to amend section 48 to add powers that the Treasurer is able to delegate. These
powers relate to: approving payments out of the consolidated fund ledger and bank account;
and allowing Queensland Treasury Corporation to administer investments made by the
Treasurer for miscellaneous amount of non-public moneys as required by various Acts or
contracts or on behalf of various Government institutions. The delegation of these powers
will allow Queensland Treasury and Trade and Queensland Treasury Corporation officers to
administer funds in accordance with Government decisions.

Section 53 is to be amended to clarify that the Treasurer can only enter into derivative
transactions to hedge against a risk to which the State is or will be exposed. Section 53
grants the Treasurer all the powers of an individual however, there is no explicit power
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available for the Treasurer to enter into derivative transactions. Section 53 is to be amended
to make this power clear, and to provide the appropriate safeguards.

The Bill amends section 78 to allow an accountable officer in a department to nominate a
non-public service employee to the role of Head of Internal Audit. Currently, only a public
service employee or other employee of the State may assume this role. The reason for this
amendment is to provide flexibility and assist departments to achieve better value for money,
as many departments have shifted from a fully in-house internal audit function to either
outsourced or co-sourced internal audit arrangements. To facilitate this change in approach,
the amendment will allow the accountable officer to nominate a non-public service employee
such as the partner or lead auditor in the outsourced internal audit function to assume the
Head of Internal Audit role. The minimum qualifications and minimum responsibilities would
remain in the FA Act and be applicable to the non-public service employee.

The Bill amends section 85 of the FA Act to clarify that a department does not enter into a
derivative transaction if it merely takes over the administration of a derivative transaction
entered into by another department.

Section 86 is to be amended to acknowledge that derivative transactions may move between
departments, particularly following a change in administrative arrangements, and require a
department to report on, and a Minister to monitor, a derivative transaction administered by a
department. The amendment will also allow a copy of the report to be given to the Treasurer
or an appropriately qualified employee of Treasury department, and also clarifies that a
department administers a derivative transaction if it enters into the derivative transaction or if
the department takes over the administration of the derivative transaction from another
department. The reason for this amendment is to provide flexibility when processes or
responsibilities change.

Finally, the Bill amends section 88 of the FA Act to address the movement of ownership of
companies between departments. When a company is transferred between departments, the
receiving department must obtain the Treasurer’s approval, within four months, for the
department’s proposed action in relation to the company. If the proposed action is to retain
membership in the company, the receiving department must prepare a business case outlining
reasons for this. The purpose of this amendment is to streamline the requirements as a strict
interpretation of the existing section could create a number of administrative difficulties in
the management and administration of companies that are transferred between departments as
a result of a machinery of Government change.

Repeal of the Occupational Licensing National Law (Queensland) Act 2010

The original purpose of the Occupational Licensing National Law (Queensland) Act 2010
(OLNL QId Act) was to apply the National Occupational Licensing System (NOLS) in
Queensland. On 13 December 2013, the Council of Australian Governments (COAG) noted
that, “following the outcome of extensive State-based consultation, the majority of States
decided not to pursue the proposed NOLS reform...States agreed to work together via the
Council for the Australian Federation (CAF) to develop alternative options for minimising
licensing impediments to improving labour mobility.”
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Repealing the OLNL QIld Act is proposed on the basis that NOLS has been discontinued
rendering the legislation redundant and that mutual recognition of occupational licences
between the States will continue.

Alternative ways of achieving policy objectives

The policy objectives can only be achieved by legislative amendment.

Estimated cost for government implementation
Amendments to revenue legislation

The implementation costs for the amendments to implement electronic conveyancing for
transfer duty in Queensland are $1 million.

The implementation costs for the remaining revenue legislation amendments are not expected
to be significant as the amendments fall within existing frameworks of administration.

Amendments to the Queensland Competition Authority Act 1997

Government may need to consider more permanent funding of the Authority’s productivity
functions in the future, pending on how the role expands.

Amendments to the Financial Accountability Act 2009 (FA Act)

There are unlikely to be any financial implications for implementing the requirements of the
Bill in relation to the FA Act, though they may result in great efficiency in the longer term.

Repeal of the Occupational Licensing National Law (Queensland) Act 2010

There are no implementation costs in relation to the proposed repeal of the Occupational
Licensing National Law (Queensland) Act 2010.

Consistency with fundamental legislative principles

The Bill is generally consistent with fundamental legislative principles. Potential breaches of
fundamental legislative principles are addressed below.
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Amendments to revenue legislation

Legislation should have sufficient regard to the rights and liberties of individuals -
Legislative Standards Act 1992, section 4(2)(a)

Amendments to Duties Act 2001 and Taxation Administration Act 2001 for electronic
conveyancing

Overview

While a number of amendments to allow for electronic conveyancing affect the rights or
liberties of individuals, they need to be considered as a package, and overall they are
beneficial. Electronic conveyancing will provide an alternative to parties attending a
physical settlement, and is intended to achieve greater efficiency in the conveyancing
process. However, in a traditional physical conveyance, payment of duty to the
Commissioner is a pre-condition to endorsement, and endorsement is a pre-condition to
Titles registration. The introduction of endorsement based on payment commitment
removes the pre-registration assurance of payment for the Commissioner.

These amendments seek to strike an appropriate balance between the rights and liberties of
individuals, and minimisation of risk to revenue associated with allowing endorsement in an
ELN based on payment commitment. While the amendments apply to parties who elect an
ELN settlement, parties may choose to continue to operate under current conveyancing
practices. Should parties opt not to use electronic conveyancing, they will not be impacted
by the amendments.

Further details of how the balance between revenue protection and the rights and liberties of
individuals is achieved through the amendments are discussed below.

Amendments to existing offence provisions

e Clauses 28, 30 - 34 and 36 extend existing offences and related provisions for improper
endorsement and use of documents not properly endorsed, to cover electronic
conveyancing endorsement and the payment commitment process.

e Clause 17 inserts new section 156V which provides that information in the ELN
workspace is taken to be stated to the Commissioner. This will enliven the existing
offence under section 123 of the Taxation Administration Act 2001 if relevant information
in the ELN workspace is false or misleading.

The extension of the existing offences to cover the ELN settlement process will ensure the
same offence provisions apply in relation to both current conveyancing practice and
electronic conveyancing.  This will ensure equity is maintained regardless of the
conveyancing method adopted. Where offences are prosecuted, as is currently the case, a
person charged has the opportunity to defend the charge. Existing rights of review will
continue to apply.
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New offence provisions. Clause 29 introducing section 480A (Offences about self assessments
— endorsements of ELN transfer documents). Clause 35 introducing section 487A (Limitation
on use of ELN transfer document endorsed on basis of payment commitment)

The electronic conveyancing amendments also introduce two new offences, each of which
carry a maximum penalty of 200 penalty units. New section 480A will replicate the exiting
offences under section 480 of the Duties Act 2001 for endorsements of instruments unless
duty is accounted for, with an offence concerning the same matters for endorsement of ELN
transfer documents. The 200 penalty unit maximum penalty is consistent with section 480
of the Duties Act 2001 and other offences concerned with maintaining the framework for
endorsement by self assessors.

New section 487A makes it an offence for a person to use an ELN transfer document
endorsed on the basis of a payment commitment other than for completion of the ELN
transfer. This offence is intended to support the connection between assurance of payment
to the Commissioner and the endorsement, where a payment commitment applies, given
ultimate payment to the Commissioner is exposed to a number of ELN process
contingencies. As such, it is analogous in purpose and character to existing offences which
currently attract a maximum penalty of 200 penalty units.

The Department of Justice and Attorney-General has reviewed and supports these penalty
amounts.

Clauses 26-27 — amendments regarding suspension or cancellation of self assessor
registration

Clauses 26 and 27 adjust the grounds and process by which the Commissioner may cancel or
suspend a self assessor’s registration to include circumstances where a self assessor endorses
an ELN transfer on the basis of a payment commitment. Suspension or cancellation will not
apply if non-payment is due to circumstances beyond the self assessor’s control.

Other than in exceptional circumstances governed by existing statutory provisions, the Duties
Act 2001 process for suspension or cancellation of a self assessor’s registration to self assess
duty involves an opportunity for the self assessor to show cause why their registration should
not be suspended or cancelled prior to that action being taken. This, together with the usual
review rights, will continue to apply to protect an affected self assessor’s individual rights.

As the ELN system is an entirely new system, the circumstances in which non-payment of
duty included in a payment commitment may occur cannot be fully anticipated at this time.
However, the amendments adding grounds to the circumstances in which the Commissioner
may suspend or cancel a self assessor’s registration to include where duty has not been paid
despite endorsement on the basis of a payment commitment will support effective
management of the self assessment regime for ELN transactions. Limiting application of the
ground to circumstances which were not beyond the self assessor’s control also ensures that,
as for the existing grounds of suspension or cancellation, the new ground is tied to conduct of
the self assessor which contributes to risk to revenue.
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Clause 17 — sections 156P to 156U - Commissioners charge

Clause 17 introduces Part 15, Division 4 establishing a statutory charge in favour of the
Commissioner where an ELN transfer has been endorsed on the basis of a payment
commitment, but the tax is not in fact paid in full.

Similarly to the Commissioner's existing powers to register a charge over property to secure
payment of landholder duty under the Duties Act 2001 and debts under the First Home
Owner Grant Act 2000, and consistent with the position for charges for land tax debts under
the Land Tax Act 2010, the amendments provide that a charge securing an outstanding
amount for a payment commitment will rank as a first charge over the transferee’s interest in
the land. This will mean that these tax debts will be paid prior to payment of debts owed to
other secured creditors in relation to the transferee’s interest in the land. Some mortgagees
may have concerns that providing priority to the Commissioner's charge in this way will
negatively impact on their securities. However, the charge is necessary to protect revenue
given the required amendments to allow endorsement on the basis of payment commitment
for ELN transactions.

Further, a funding financial institution (and potential mortgagee) will be an active
participant in the entry into the ELN transaction, and the provision of the payment
commitment. Consequently, they will be aware of the duty liability and can assess the risk
of non-payment of duty, and consequent imposition of a first charge in the Commissioner’s
favour, as part of their decision to participate in the transaction. Lending institutions are
well positioned to vet the credit history of borrowers.

The charging provisions seek to strike a balance between protection of revenue and the

rights and interests of persons affected by the provisions through:

e Limitation of the statutory charge to the transferee’s interest in the land;

e Requiring the charge to be registered before it runs with the land; and

e Allowing the charge to be registered only while the transferee is still the registered
owner of the land.

In particular, these measures are intended to protect bona fide purchasers in good faith.

Until registered, the statutory charge simply gives the Commissioner a right to priority of
payment from any sale of the land. If, after the relevant ELN transfer is complete, the
transferee gives security over the land to a mortgagee, who was not party to the electronic
conveyance to the transferee, the Commissioner’s statutory charge would have priority to
that mortgage. However, the prospects of this are considered low, as:

e The charge only arises if duty committed to be paid is not in fact paid.

e Mortgagees, particularly those taking a second or subsequent mortgage, take into
account a range of risks of non-payment in their lending decisions. The potential for an
unregistered first charge in favour of the Commissioner already exists for unpaid
landholder duty under Chapter 3 Part 1 Division 7 of the Duties Act 2001. The potential
existence of a charge under the amendments will simply be another commercial factor to
be taken into account in their lending decision.
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In relation to other interests which may be created by the transferee, impacts of an
unregistered Commissioner charge will be dependent on the nature of the interest granted,
but in most cases are expected to be limited. For example, a person’s ability to be granted a
lease by the transferee will not be affected. If, on the other hand, the ELN transferee
transfers the land to a purchaser, provided that transfer to the purchaser is registered, the
Commissioner’s charge over the land lapses and therefore will not impact the purchaser.
However, if the parties choose not to register, then they assume the risks of that decision,
including operating outside the protections of indefeasibility provided by the Land Title Act
1994,

Clauses 13 — Amendments to Duties Act 2001 - Concession relating to farm-in agreements
for exploration authorities and transfers of exploration authorities under farm-in agreements

Under the Taxation Administration Act 2001, it is an offence for a person to fail, without
reasonable excuse, to give a notice or comply with a lodgement requirement under a tax law.
It is also an offence for a person to give to the Commissioner a document containing
information that the person knows, or should reasonably know, is false or misleading in a
material particular. As clause 13 of the Bill inserts new lodgement and notice requirements
under section 84K and 84L into the Duties Act 2001 in relation to farm-in agreements, the
new requirements will be subject to the offence provisions under the Taxation Administration
Act 2001.

The relevant provisions are part of the package of amendments for farm-ins which are
taxpayer beneficial. So that concessions are received by the parties for whom they are
intended, they necessarily are subject to conditions. In relation to the farm-in concession,
relevant conditions relate to whether or not certain events occur after the initial liability event
of the entry of the farm-in agreement. To allow the effective administration of the
concession, it has therefore been necessary to ensure lodgement and/or notification
obligations apply so that the Commissioner is made aware when a condition has not been or
may not be complied with. For these lodgement and notification requirements to be
meaningful, it is necessary that offences apply where they are breached, in the same way as
existing notice and lodgement obligations.

In addition, clause 13 inserts 840, which ensures the usual imposition of penalty tax under
the Taxation Administration Act 2001 where primary tax increases on reassessment will not
apply where reassessment is solely due to a reassessment event unless there is an arrangement
to avoid the imposition of duty, or a farmee under a farm-in agreement has failed to comply
with the lodgement or notification requirements for the reassessment event. However this
will not affect the imposition of penalty tax if reassessment occurs for other reasons.

Legislation should not adversely affect rights and liberties, or impose obligations,
retrospectively — Legislative Standards Act 1992, sections 4(2)(a) and 4(3)(g)

Clause 41 — Amendments to Duties Act 2001 - Concession relating to farm-in agreements for
exploration authorities and transfers of exploration authorities under farm-in agreements

Clause 41 of the Bill inserts new sections 655, 657, 658 and 659 into the Duties Act 2001,
which provides for the retrospective operation of the new Part 8A of Chapter 2. Specifically,
the new part applies to farm-in agreements made from 10:30am on 13 January 2012.
However, the amendment is beneficial to taxpayers as it provides a concession from transfer
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duty. Additionally, the amendment is in accordance with an administrative arrangement
which has been applied since that date and published as a Public Ruling.

Transitional provisions in section 659 ensure that, in relation to liabilities which arose
between 10.30am on 13 January 2012 and the commencement of the Bill, a taxpayer’s
objection rights against any assessment is protected, and compliance with notification and
lodgement obligations under Public Ruling DA000.12.1 is recognised.

Clause 41 - Clarifying the operation of an exemption for the transfer of land to the State for a
public or community purpose

Clause 41 of the Bill inserts a new section 656 into the Duties Act 2001, which provides for
the retrospective operation of the amended section 145. Specifically, the amended section
145 applies to a vesting of land in the State made on or after 25 February 2014. However, the
amendment is beneficial to the State and is necessary to ensure the exemption applies
consistently with the intended longstanding policy. Additionally, the amendment is in
accordance with an administrative arrangement which has been applied since that date and
which has been published as a Public Ruling.

Clause 41 - Extending the vehicle registration duty exemption for charitable institutions

Clause 41 of the Bill inserts new section 660 which gives retrospective effect to the amended
section 416 from 25 February 2014. However, the amendment is beneficial to taxpayers and
is in accordance with an administrative arrangement which has applied since that date and
which has been published as a Public Ruling.

Clause 53 — Ensuring the Commissioner’s discretions in relation to the residence
requirements under the First Home Owner Grant Act 2000 can be exercised at any time

Clause 53 of the Bill inserts new section 82 which gives retrospective effect to the amended
section 15 from 4 July 2013. However, the amendment is beneficial to taxpayers and is in
accordance with an administrative arrangement which has applied since that date and which
has been published as a Public Ruling.

Amendments to the Queensland Competition Authority Act 1997

While the Bill will enable the Authority to set prices for non-government monopoly business
activities, it is not considered to be inconsistent with fundamental legislative principles
insofar as it will only apply to a very limited class of businesses meeting legislated monopoly
criteria, provided by infrastructure facilities (such as rail, ports or water pipelines etc.), and
where the Authority has established through an initial pricing investigation that a business is
engaging in monopolistic behaviour.

The narrow and clearly-defined scope of the regime ensures that a business can only be
subject to price determination where there is a compelling policy case for regulatory
intervention. Should it be applied, the Authority will need to have regard to the legitimate
business interests of the regulated business and observe principles of natural justice.
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The private businesses that could be subject to the new price determination regime are
already within scope under the existing recommendatory pricing regime or the deterministic
third party access regime (under Part 3 or Part 5 of the QCA Act), or the National access
regimes.

The new regime is justified on the basis that it helps safeguard the interests of consumers by
having a regulatory regime available to ensure efficient pricing practices of monopoly
businesses providing essential utility type services.

Consultation
Amendments to revenue legislation

Consultation on the amendments to support electronic conveyancing for transfer duty in
Queensland was undertaken with all relevant Departments and the Queensland Law Society.

Industry consultation was undertaken during development of the administrative arrangement
for farm-in transactions in the resources sector. No further community consultation was
undertaken in relation to the amendments as the amendments reflect the policy under the
administrative arrangement.

Community consultation was not undertaken in relation to the other amendments to revenue
legislation in the Bill. Consultation was not considered necessary or appropriate as these
amendments have either operated under administrative arrangements, are taxpayer beneficial,
make technical changes to the legislation to ensure its continued proper operation or are
necessary to protect revenue.

Amendments to the Queensland Competition Authority Act 1997

The Queensland Competition Authority was consulted in the drafting of the Bill. A Regulatory
Impact Statement on the new price determination provisions was released publically for 28 days.

Amendments to the Financial Accountability Act 2009 (FA Act)

Consultation was undertaken with the Auditor-General with respect to the proposed changes
relating to: the Treasurer being able to enter into derivative transactions on behalf of the
State; making the legislation clearer about reporting on derivative transactions; the transfer of
companies between departments; and allowing a non-public servant to assume the
responsibilities of Head of Internal Audit in a department. The Auditor-General raised no
objections to the amendments.

Consistency with legislation of other jurisdictions
Amendments to revenue legislation

The Electronic Conveyancing National Law (Queensland) Act 2013, which applies the
Electronic Conveyancing National Law in force in New South Wales, is part of a national
scheme to ensure consistency of legislation in all jurisdictions participating in national
electronic conveyancing. The Bill contains amendments to support electronic conveyancing
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for transfer duty in Queensland. However, variations in the duty legislation in each
jurisdiction means there will, necessarily, be different approaches to the amendments to that
legislation to support electronic conveyancing.

The concession for farm-in agreements is not uniform or complementary to legislation of the
Commonwealth or another state. While some other states also provide transfer duty relief for
farm-in agreements, there is no uniform legislative model or formal arrangement between the
states to provide such relief.

The amendment to the First Home Owner Grant Act 2000 will align Queensland with New
South Wales, South Australia, Western Australia and Northern Territory.

The amendment to the Payroll Tax Act 1971 to clarify the application of exemptions from
liability under the relevant contract provisions, will achieve harmonised policy outcomes with
Victoria and New South Wales, who have previously amended for similar reasons.

The amendment of the Taxation Administration Act 2001 to provide for the payment of
interest on refunds of tax or late payment interest resulting from an objection decision will
align Queensland with all other states and territories.

Otherwise, the Bill is not uniform with or complementary to legislation of the
Commonwealth or another state or territory.

Amendments to the Queensland Competition Authority Act 1997

The introduction of the legislation in Queensland will align with the economic regulation
legislation in New South Wales and Victoria.

Amendments to the Financial Accountability Act 2009 (FA Act)

The amendments to the FA Act are mainly administrative in nature and relate to the internal
management of Queensland’s public sector. As a result the amendments are not substantially
uniform or complementary to legislation of the Commonwealth or another state.

Repeal of the Occupational Licensing National Law (Queensland) Act 2010

The purpose of the Occupational Licensing National Law (Queensland) Act 2010 was to
apply the National Occupational Licensing System (NOLS) in Queensland. It was mirror

legislation of the Occupational Licensing National Law Act 2010 administered by Victoria.

The discontinuation of NOLS has rendered the Occupational Licensing National Law
(Queensland) Act 2010 redundant.
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Notes on provisions

Part 1 - Preliminary

Clause 1 provides that, when enacted, the Bill may be cited as the Revenue and Other
Legislation Amendment Act 2014.

Clause 2 provides that certain parts of the Bill commence on a day to be fixed by
proclamation.

Part 2 — Amendment of Duties Act 2001
Clause 3 provides that part 2 amends the Duties Act 2001.

Clause 4 amends the existing note to section 8. Section 8 imposes transfer duty on dutiable
transactions. The note includes new part 8A in identifying parts of the Duties Act 2001
which deal with concessions and exemptions for transfer duty.

Clause 5 amends section 11 by inserting a new subsection (6A). The new subsection
provides that the dutiable value of a dutiable transaction that is an agreement for the transfer
of dutiable property that is a farm-in agreement, is determined under the new part 8A.

Clause 6 inserts a new note to section 16, which is the general provision prescribing when
liability for transfer duty imposed on a dutiable transaction arises, by reference to the time
stated for the transaction in schedule 2. The amendments establish a new liability framework
for ELN transfers, including special rules imposing and reconciling multiple liabilities in new
part 15, division 2 in chapter 2. The note draws attention to new sections 156H and 156K
which contain rules about when liability for transfer duty arises on transfers in particular ELN
related scenarios.

Clause 7 amends section 18 and its heading to include a reference to ELN transfer document.
This ensures that a transfer duty statement is not required for a transfer if an ELN transfer
document exists which effects or evidences the transfer.

Clause 8 amends section 19 to include a reference to ELN transfer document in the heading
and subsections (1)(a) and (3)(a). This amendment allows a statutory entity for a statutory
dutiable transaction under subsection (1), and the parties liable to pay transfer duty relating to
another dutiable transaction under subsection (3), to meet the lodgement obligations
prescribed under section 19 by lodging an ELN transfer document that effects or evidences
the relevant dutiable transaction.

Clause 9 amends section 20 and its heading to include references to ELN transfer document.
This means that where one of the parties to the dutiable transaction complies with a
requirement under section 19 by lodging an ELN transfer document, the other parties to the
transaction will be relieved from complying with the requirement to lodge under section 19.

Clause 10 inserts a new note to section 21(1) to refer to new part 15, division 2 in chapter 2.
Section 156M in division 2 contains provisions clarifying particular circumstances in which
section 21 does not apply for an ELN transfer.
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Clause 11 inserts new subsection (2A) into section 22 providing that no transfer duty will be
imposed on an ELN transfer of dutiable property to the transferee under an agreement for
transfer for which a payment commitment is made. It mirrors the operation of section 22(2)
which makes similar provision for a transfer to a transferee under an agreement for transfer
on which duty has been paid. It also inserts a note in relation to subsections (2) and (2A)
cross-referencing part 15 division 2 for a dutiable transaction that is an ELN transfer, and a
note cross-referencing part 15, division 3 in relation to the making of a payment commitment.

Clause 12 amends section 30 to include a reference to ELN transfer document in subsection
(6). This ensures that lodgement of an ELN transfer document is included for the purposes of
a lodgement requirement arising under subsection (6), where section 30 applies to require
aggregation of dutiable transactions.

Clause 13 inserts a new part 8A into chapter 2 which provides for the new transfer duty
concession for farm-in agreements.

Division 1 of part 8A outlines some basic concepts about farm-in agreements.

Section 84A, subsection (1), provides a definition of farmor which covers persons to whom
an exploration authority has been granted or transferred with all necessary approvals under a
relevant Act for the authority. In either case, it does not matter whether the grant or transfer
has been registered under the relevant Act. A person who is merely an applicant for the grant
of such an interest is not covered.  Subsection (2) defines relevant Act as used in subsection

(1).

Section 84B, subsection (1), sets out the features an agreement must contain in order to
qualify as an upfront farm-in agreement. The subsection also defines the terms farmee and
exploration amount. Subsection (2) provides a qualification to the criteria in subsection (1)
for a farm-in agreement which is a 100% transfer farm-in agreement as defined in section
84D.

Section 84C, subsection (1), sets out the features an agreement must contain in order to
qualify as a deferred farm-in agreement. The subsection also defines the terms farmee and
exploration amount. Subsection (2) provides a qualification to the criteria in subsection (1)
for a farm-in agreement which is a 100% transfer farm-in agreement as defined in section
84D.

Section 84D defines the term 100% transfer farm-in agreement. This term is used in sections
84B and 84C in establishing what constitutes an upfront farm-in agreement and a deferred
farm-in agreement. Under those sections, an agreement can still qualify as a farm-in
agreement where its performance results in 100% of the interest in the exploration authority
being held by the farmee. However, the transfer which results in the farmee holding 100% of
the total interest in the exploration authority does not receive the benefit of the farm-in
concession, as a consequence of the operation of section 84l.

Section 84E provides a definition of expenditure completion date and ECD variation. The
expenditure completion date, for an exploration amount for the transfer of an interest in an
exploration authority under a farm-in agreement, is defined as the day stated in the agreement
on or before which the exploration amount must be spent, and any variation or further
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variation to that day agreed by the farmor and farmee. Any such variation or further variation
is an ECD variation.

Section 84F provides a definition of relevant exploration or development as used in the
qualifying conditions for both upfront and deferred farm-in agreements under sections 84B
and 84C respectively. Exploration or development will be relevant exploration or
development for an exploration amount relating to an interest in an exploration authority the
subject of a farm-in agreement if it is comprised of, or associated with the carrying out of an
activity under the exploration authority, after the farm-in agreement is entered into. For
example, it would include drilling, sampling, geological surveys and geological evaluations
and assessments for the exploration authority. However, it would not include bankable
feasibility studies, rates, or legal, administration or management costs.

Division 2 of part 8A outlines the dutiable transaction for farm-in agreements and the duty
treatment of particular transactions under a farm-in agreement.

Section 84G, subsection (1), clarifies that both an upfront farm-in agreement and a deferred
farm-in agreement are an agreement for the transfer of dutiable property mentioned in section
9(1)(b), and cannot be characterised as any other dutiable transaction (for example, the
acquisition of a new right). Given subsection (1), the Commissioner of State Revenue’s
discretion under section 21 will have no operation. This is confirmed by subsection (2).

Section 84H provides that no transfer duty is imposed on a transfer of an interest in an
exploration authority from the farmee back to the farmor made under an upfront farm-in
agreement in specified circumstances. It applies if the transfer occurs under an obligation in
the agreement requiring the farmee to make the transfer upon a failure to spend the
exploration amount for the interest by the applicable expenditure completion date. However,
the exemption will only apply if transfer duty imposed on the upfront farm-in agreement has
been paid.

Section 84l provides that section 22(2) will not apply for the transfer of an interest in an
exploration authority in specified circumstances. The first of these is where a transfer is
made under a 100% transfer farm-in agreement and the transfer results in the farmee holding
100% of the interest in the exploration authority. The second is where a farmee under a
deferred farm-in agreement fails to spend the exploration amount in whole or part on or
before the expenditure completion date and the farmor still transfers the interest to the
farmee. As these transfers are not intended to receive the benefit of the concession, they are
liable to transfer duty under the usual provisions by removing the benefit of section 22(2).

Division 3 of part 8A outlines the concession for transfer duty for farm-in agreements.

Section 84J provides how transfer duty is initially assessed on a farm-in agreement.
Subsection (1) specifies that the section applies for assessing transfer duty on a farm-in
agreement. Under the usual operation of section 16 and Schedule 2 of the Duties Act 2001,
liability for duty arises when the agreement is made. Subsection (2) provides that the
dutiable value of the farm-in agreement for that assessment is the consideration paid or
payable to the farmor, or a related person of the farmor, for the farmor entering into the
agreement, other than an exploration amount. Subsection (3) ensures that the rules for
determining consideration based on contingency under section 502(1)(a) and (b) and (2)(a)
continue to apply for determining the “consideration”, other than an exploration amount, paid
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or payable to the farmor or a related person of the farmor for the farmor entering into a farm-
in agreement, but not otherwise for the assessment.

Division 4 of part 8A outlines the lodgement and notice requirements for upfront farm-in
agreements.

Section 84K imposes a lodgement requirement on the farmee under an upfront farm-in
agreement, where the farmee spends the exploration amount for each interest in the
exploration authority. Within 14 days after spending the exploration amount, the farmee
must lodge information, in the approved form, about the expenditure of the exploration
amount, as well as the upfront farm-in agreement or a transfer duty statement for the
agreement. Failure to comply with the requirement is an offence under section 121 of the
Taxation Administration Act 2001. The circumstances in which a farmee is required to make
a lodgement under this section also give rise to a reassessment event on the farm-in
agreement under section 84M.

Section 84L imposes a notice requirement on the farmee under an upfront farm-in agreement
in particular circumstances specified in subsection (1). Relevantly, the notice requirement
arises where the farmee fails to spend all or part of the exploration amount for an interest
transferred to them under the farm-in agreement, by the expenditure completion date for that
amount. Under subsection (2), the farmee must, within 30 days after the expenditure
completion date, give notice to the Commissioner of State Revenue in the approved form.
Failure to give the notice is an offence under section 120 of the Taxation Administration Act
2001. Within the 30 day period, the farmee must also lodge the farm-in agreement or a
transfer duty statement for the agreement. Failure to do so is an offence under section 121 of
the Taxation Administration Act 2001. The notice and lodgement requirements apply even if:

e the exploration amount is spent, but later than required under the agreement; or
e some of the exploration amount was paid before the expenditure completion date but it
was not spent in full by that date.

Section 84L, subsection (3), provides that the notice requirement also applies for any
expenditure completion date as varied. Subsection (4) provides a definition of original
expenditure completion date used in subsection (3).

Division 5 of part 8A outlines when the Commissioner of State Revenue must reassess
transfer duty and how transfer duty is reassessed.

Section 84M sets out circumstances, described as reassessment events, the occurrence of
which requires the Commissioner of State Revenue to reassess transfer duty on a farm-in
agreement. Subsection (1) identifies these reassessment events. For an upfront farm-in
agreement, they are that the farmee has an obligation to lodge under section 84K, or to give
notice and lodge under section 84L(2). For a deferred farm-in agreement, there is a
reassessment event if, under the farm-in agreement, an interest in an exploration authority is
transferred by the farmor to the farmee. Subsection (2) specifies particular circumstances
where subsection (1) does not apply, such that the Commissioner is not required to reassess
the agreement. These relate to whether the interest in the exploration authority has been
transferred back to the farmor under an upfront farm-in agreement or where an ECD variation
has been made for the expenditure of the exploration amount and the Commissioner is
satisfied the ECD variation is not part of an arrangement to avoid the imposition of transfer
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duty. Subsection (3) specifies further circumstances where subsection (1) does not apply with
the result that the Commissioner is not required to reassess the agreement. These relate to
transfers under a 100% farm-in agreement where the transfer results in the farmee holding
100% of the interest in the exploration authority. In these cases, the transfers are liable to
duty without the benefit of the concession. Subsection (4) clarifies that the obligation to
reassess under subsection (1) applies despite the limitation period under the Taxation
Administration Act 2001.

Section 84N provides how transfer duty is reassessed on a farm-in agreement for a
reassessment under section 84M. Subsection (1), which applies subject to subsections (3)
and (4), specifies certain amounts, excluding exploration amounts, that are included in the
dutiable value of the farm-in agreement for the reassessment. See the discussion of “Dutiable
value” for the farm-in amendments under the “Achievement of policy objectives” section of
these Explanatory Notes, for an example of the application of section 84N. Subsection (2)
ensures that the rules for determining consideration based on contingency under section
502(1)(a) and (b) and (2)(a) continue to apply for determining “consideration” where it is part
of the dutiable value under subsection (1), but not otherwise for a reassessment.

Subsection (3) of section 84N identifies certain circumstances in which a reassessment
required under section 84M is not reassessed on the basis of dutiable value as determined
under subsection (1). In those specified circumstances, subsection (4) requires the
Commissioner of State Revenue to make the reassessment to impose transfer duty on the
agreement as if it was not a farm-in agreement under part 8A. That is, the concessions
provided in part 8A will not apply for the reassessment. Subsection (5) provides that section
84N applies despite section 84J.

Division 6 of part 8A deals with miscellaneous matters for farm-in agreements.

Section 840 provides that section 58(1)(c) of the Taxation Administration Act 2001 does not
apply in relation to a reassessment made by the Commissioner of State Revenue under
section 84M, unless:
e section 84N(4) applies for the reassessment; or
o the farmee has failed to comply with a lodgement requirement for the reassessment
event to which the reassessment relates, or a requirement to give the commissioner
notice under section 84L(2) for the reassessment event to which the reassessment
relates.

Section 58(1)(c) of the Taxation Administration Act 2001 would otherwise make a taxpayer
liable to penalty tax where primary tax assessed on the reassessment is more than that
assessed on the original assessment or an earlier reassessment. Section 58(1)(c) continues to
apply if the reassessment is one to which section 84N(4) or section 84P applies, or where the
farmee has failed to comply with a lodgement or notice requirement for the reassessment
event.

Section 84P excludes arrangements to avoid the imposition of transfer duty from the
application of the farm-in concession provisions. Subsection (1) identifies the section as
applying to a dutiable transaction that is a farm-in agreement if the transaction is part of an
arrangement to avoid the imposition of transfer duty. In those circumstances, subsection (2)
requires the Commissioner of State Revenue to make an assessment to impose transfer duty
on the agreement as if it were not a farm-in agreement under part 8A. Subsection (3) clarifies
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that the obligation to reassess under subsection (2) applies despite the limitation period under
the Taxation Administration Act 2001.

Clause 14 subclause (1), omits section 136(c), which provides that transfer duty is not
imposed on a grant under section 506H of the Land Act 1994. As section 506H of the Land
Act 1994 has been repealed, section 136(c) is redundant. Subclause (2) renumbers section
136(d) to (h) to reflect the omission of paragraph (c).

Clause 15 amends section 145 so that it also applies to a vesting of land in the State in a way
mentioned in section 9(1)(d)(i), to ensure section 145 operates as intended.

Clause 16 amends section 156A, as part of the amendments for electronic conveyancing.
The amendments adjust references in section 156A, concerning reassessment of duty for
cancelled transfers of dutiable property, to ensure it can apply to the cancellation of an ELN
transfer in qualifying circumstances.

Clause 17 inserts new part 15 into chapter 2, containing provisions for ELN transfers.
Division 1 of part 15 sets out preliminary matters for ELN transfers.

Section 156D provides definitions of various terms used in part 15. Amongst these, the
definition of ELN transfer sets the scope for the dutiable transactions capable of endorsement
within an electronic lodgement network. In particular:

e the dutiable property transferred must consist only of relevant residential land and any
chattel incidental to the land;

e an ELN workspace must exist for the transfer; and

e the transfer of dutiable property must be to the transferee under a relevant transfer
agreement and for the same consideration as provided for under the agreement.

The concepts of relevant residential land, ELN workspace and relevant transfer agreement,
which are also fundamental to the transfer duty scope for electronic conveyancing under the
bill, are each defined in section 156D.

Section 156E sets out when an ELN transfer document is signed for the purposes of the
Duties Act 2001. This is relevant to the time at which liability arises for an ELN transfer
under amendments to Schedule 2, discussed below. Under section 156E, an ELN transfer
document for an ELN transfer is signed when all transfer information in the ELN workspace
for the ELN transfer is digitally signed by or for all parties. Transfer information, in an ELN
workspace for an ELN transfer, is defined in section 156D to mean information in the ELN
workspace that is necessary for either of the following purposes in relation to an ELN transfer
document for the ELN transfer:

e complying with a provision of the Land Title Act 1994 in relation to the registration of the
document; or
¢ endorsing the document under the Duties Act 2001.

Digitally sign is defined in the Schedule 6 dictionary.
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Section 156F specifies when an ELN workspace is locked and unlocked for the purposes of
the Duties Act 2001. Subsection (1) provides that an ELN workspace for an ELN transfer is
locked when the subscribers to the ELN workspace are unable to amend the transfer
information in the ELN workspace. Subsection (2) provides that an ELN workspace for an
ELN transfer is unlocked if, after the ELN workspace has been locked, the subscribers to the
ELN workspace are no longer unable to amend the transfer information in the ELN
workspace.

Section 156G specifies when transfers of dutiable property will be related. The transfers
must be transfers of the same dutiable property, to the same transferee, under the same
relevant transfer agreement. A note to section 156G confirms that there may be more than
one ELN transfer of the same dutiable property to the same transferee under the same
relevant transfer agreement, and cross references section 156H.

Division 2 of part 15 outlines the liability for transfer duty of ELN transfers.

Section 156H specifies the effect of multiple locking events for the ELN workspace for an
ELN transfer. Subsection (1) provides that each time a multiple locking event happens, a new
ELN transfer document is taken to exist, the ELN transfer document is taken to be signed,
and as a consequence, another dutiable transaction that is an ELN transfer arises. Subsection
(2) provides that a multiple locking event happens when the ELN workspace has been
unlocked, and is locked again.

Section 1561 states for the removal of doubt that the events listed under new section 1561(1)
do not affect a liability for transfer duty imposed on an ELN transfer. Section 1561 ensures
that the amendments have their intended effect, by making it clear that subsequent events
which are relevant to the imposition of transfer duty in the ELN transfer context do not
replace, override or negate an earlier imposition of duty for an ELN transfer. Subsection (2)
defines unsigning in relation to an ELN transfer document by reference to unsigning for the
purposes of the Electronic Conveyancing National Law (Queensland), and notes in particular
section 12(3) of that Law.

Section 156J specifies that chapter 2, part 15, division 2, subdivision 2 applies if one or more
incomplete ELN transfers are related to a completed transfer. That is, the subdivision does
not apply unless there is a completed transfer. Incomplete ELN transfer and completed
transfer are defined in section 156D. Subdivision 2 makes provision to ensure multiple duty
is not imposed in the specified circumstances.

Section 156K specifies when liability for transfer duty arises on related incomplete ELN
transfers and the completed transfer. Subsection (1) specifies the transfers to which the
section relates. It excludes the first related transfer as the usual time for liability arising on
that transfer under Schedule 2 will continue to apply, unaffected by this section. However,
for the remaining related incomplete ELN transfers and the completed transfer, subsection (2)
deems liability for those transactions to arise at the same time as when liability arises on the
first related transfer. This overrides the timing provisions in column 2 of Schedule 2 for
those transfers, given effect through section 16. Subsection (3) makes it clear that section
156K applies despite section 16. First related transfer is defined in subsection (4) to mean
the incomplete ELN transfer related to the completed transfer, for which the ELN workspace
is first locked.
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Section 156L deems duty obligations under particular provisions for an incomplete ELN
transfer to be complied with by reference to compliance with the same obligations for the
related completed transfer. The deeming occurs under subsection (1). The duty obligation
for the completed transfer must be complied with in full before compliance is deemed for the
incomplete ELN transfer. Subsection (2) defines duty obligation as meaning an obligation
arising under specified provisions of the Taxation Administration Act 2001 and the Duties Act
2001.

Section 156M makes provision for the operation of sections 21, 22(2) and 22(2A) and
transfer duty generally for certain ELN transfers and related matters. Those sections ensure
that duty is imposed as appropriate in particular circumstances. Subsection (1) declares that
section 21 does not apply to the imposition of transfer duty in specified circumstances, for the
removal of doubt.

Subsection (2) provides that neither subsections 22(2) nor (2A) apply to an incomplete ELN
transfer related to the completed transfer. This is because where there is a completed
transfer, subsections 22(2) and (2A), whichever is applicable, are only intended to apply to
the completed transfer. Liability imposed on any related incomplete ELN transfer in this
scenario is subject to the operation of sections 156K and 156L. This also ensures that the
effective endorsement is the one that is made on the completed transfer.

Subsection (3) makes clear, for the removal of doubt, that the fact that an incomplete ELN
transfer is not related to a completed transfer does not affect imposition of liability to duty on
the incomplete ELN transfer.

Subsection (4) confirms for the removal of doubt that section 156M does not limit sections
156A or 499. Section 156A provides for reassessment of duty assessed on certain cancelled
transfers of dutiable property. Section 499 allows for reassessment of duty in other specified
circumstances. Those sections, where their conditions are satisfied, may apply to an
incomplete ELN transfer which is not related to a completed transfer.

Division 3 of part 15 deals with payment commitments for ELN transfers

Section 156N makes provision for the parties to an agreement for transfer of dutiable
property within scope to make a payment commitment for the agreement. An offence will
apply under new section 480A where a self assessor endorses an ELN transfer document on
the basis that section 22(2A) applies to the ELN transfer, unless a payment commitment has
been made for the relevant transfer agreement. Subsection (1) provides that a payment
commitment for an agreement for the transfer of dutiable property is made by the parties to
the agreement if both of the following occur:

e the ELN workspace for an ELN transfer of the dutiable property to the transferee under
the agreement is locked; and

e the amount (the commitment amount) of transfer duty, assessed interest and penalty tax
imposed on the agreement is included in the ELN workspace as an amount to be paid and
is outstanding when the ELN workspace becomes locked.

An example is provided of how the commitment amount may be included in the ELN
workspace as required. Subsection (2) specifies when an amount is outstanding for
subsection (1).
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Subsection (3) provides that a payment commitment made for an agreement for the transfer
of dutiable property has effect until the earlier of when the Commissioner of State Revenue is
paid all of the commitment amount, and when the ELN workspace for an ELN transfer of the
dutiable property to the transferee under the agreement is unlocked. Consequently, if there
are multiple locking events, the preconditions to the existence of a payment commitment for
the purposes of the Duties Act 2001 need to be fulfilled again in order for payment
commitment to be subsequently relied upon for endorsement of another ELN transfer
document. Finally, subsection (4) defines relevant self assessor for the purposes of section
156N.

Section 1560 states, for the removal of doubt, that a party’s liability under the Duties Act
2001 to pay an amount to the Commissioner of State Revenue is not affected by the making
of a payment commitment for all or part of the amount.

Division 4 of part 15 makes provision for a charge over specified land in favour of the
Commissioner of State Revenue for unpaid transfer duty in certain circumstances.

Section 156P establishes the charge. Subsection (1) specifies the circumstances in which the
section will apply. This is where:

e an ELN transfer document for an ELN transfer is stamped on the basis that duty is not
imposed on the transfer under section 22(2A), and is registered under the Land Title Act
1994; and

e all or part of the committed amount for the payment commitment is not paid by the date
the amount (outstanding liability) is payable.

As included in the note to subsection (1), section 30 of the Taxation Administration Act 2001
specifies when tax must be paid.

Subsection (2) states that the outstanding liability is a first charge on the transferee’s interest
in the land that is the subject of the ELN transfer. Subsection (3) provides that the charge has
priority over all other encumbrances over the transferee’s interest in the land. Subsection (4)
states that subsection (3) applies regardless of whether the other encumbrances are registered
or unregistered or were created before or after the charge, and despite part 3, divisions 2 and
2A of the Land Title Act 1994. Part 3, divisions 2 and 2A of the Land Title Act 1994 provide
for, amongst other things, the creation of indefeasible title for a lot.

Subsection (5) permits the Commissioner of State Revenue to lodge a request to register the
charge on the land that is the subject of the ELN transfer, through the process provided under
part 4, division 5 of the Taxation Administration Act 2001. Subsection (6) limits the
Commissioner’s ability to register the charge to the period during which the transferee is the
registered owner of the land, by prohibiting the registrar from registering the charge if the
transferee is no longer the registered owner. This is stated to apply despite section 47B of the
Taxation Administration Act 2001 (part of part 4, division 5 of that Act). Section 47B(3)
would otherwise require the registrar to register the charge. Subsection (7) provides that on
its registration, the charge is not affected by a disposition of the transferee’s interest in the
land.
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Section 156Q sets out the circumstances in which and procedure by which the Commissioner
of State Revenue may apply to the Supreme Court for an order to sell the land for which a
charge has been registered under section 156P.

Section 156R sets out the circumstances when the court must order the sale of the land.
Section 1568 sets out the rules for the application of the proceeds of the sale of the land.

Section 156T provides for the registration of the transfer of the land made under the order for
the sale of the land as if the registered owner had signed it. This provision safeguards the
interest of the purchaser of the land under the court-ordered sale.

Section 156U provides the former owner whose land is sold with a right to recover an amount
equal to the proceeds of sale, less any amounts paid to discharge mortgages or other security
interests over the land from the persons liable to pay the outstanding liability. For the
purposes of section 156U, former owner is defined to mean the person who owned the land
immediately before its sale by court order.

Division 5 of part 15 deals with miscellaneous matters for ELN transfers.

Section 156V provides that particular information in ELN workspace is taken to be stated to
Commissioner of State Revenue by specified parties and subscribers. Consequently, should
this information be false or misleading, an offence will arise under section 123 of the
Taxation Administration Act 2001.

Section 156W specifies that the endorsement of an ELN transfer document by a self assessor
registered under chapter 12, part 2 or 3 is of no effect from the time the ELN workspace for
an incomplete ELN transfer is unlocked. Consequently, if there are multiple locking events,
endorsement of another ELN transfer document must occur before it can be registered under
the Land Title Act 1994.

Clause 18 amends the example in section 384(2) in relation to vehicle registration duty so
that all of the values in the formula reflect current duty rates.

Clause 19 amends section 416(4)(d) to reduce the amount of time that a charitable institution
must use a vehicle for a qualifying exempt purpose to be eligible for exemption from vehicle
registration duty. Subject to conditions, amended section 416(4)(d) ensures that charitable
institutions are eligible for exemption from vehicle registration duty if they use a vehicle
solely or almost solely for a qualifying exempt purpose for at least nine months.

Clause 20 amends section 445 to include a reference to ELN transfer documents in
subsection (2)(g) so that a notice of registration for a self assessor under chapter 12, part 2
must also state any endorsements to be made on the ELN transfer documents.

Clause 21 amends section 447 to include a reference to ELN transfer document in subsection
(1). This extends the restriction on lodgement by a self assessor under chapter 12, part 2 of
certain instruments for assessment by the Commissioner of State Revenue, to also apply to
ELN transfer documents.

Page 37



Revenue and Other Legislation Amendment Bill 2014

Clause 22 amends section 452 to include a reference to ELN transfer documents in
subsection (2)(g) so that a notice of registration for a self assessor under chapter 12, part 3
must also state any endorsements to be made on the ELN transfer documents.

Clause 23 amends section 454 to include a reference to ELN transfer document in subsection
(1). This extends the restriction on lodgement by a self assessor under chapter 12, part 3 of
certain instruments for assessment by the Commissioner of State Revenue, to also apply to
ELN transfer documents.

Clause 24 amends section 455 by omitting subsection (5) which defined transaction number.
The definition of transaction number, adjusted to apply as required for ELN transfers is
instead included in Schedule 6.

Clause 25 amends section 455A for electronic conveyancing. Section 455A sets out the
obligations of a self assessor for a standard self assessment in relation to lodgement as
required by the self assessor’s notice of registration. It also sets out their obligations for
stamping of the instrument, or (as amended) ELN transfer document, to which the transaction
statement relates.

Clause 25(1) amends section 455A(1)(b) to include a reference to ELN transfer document.
Clause 25(2) amends section 455A(1)(b)(i) and (ii) to include references to the term
transaction. Clause 25(3) includes a new note to section 455A(1) to refer to new subsection
455A(7) for when a self assessor is taken to have stamped an ELN transfer document. Clause
25(4) amends section 455A(1A) to include a reference to ELN transfer documents. Clause
25(5) amends section 455A(4)(a) to include a reference to ELN transfer document.

Clause 25(6) omits existing subsection (5) and inserts new subsections (5) to (8). The omitted
section 455A(5) provided the meaning of transaction number for section 455A was as
provided in section 455(5). As the definition of transaction number in section 455(5) has
now been omitted and is provided in the Schedule 6 dictionary, omitted section 455A(5) is
redundant. New section 455A(5) provides that section 455A(4)(a)(ii)(F) does not apply to an
ELN transfer document. Section 455A(4)(a)(ii)(F) requires an endorsement to include the
signature of the individual completing the endorsement. However, for ELN transfer
documents the endorsement appearing on the registered ELN transfer document will not
include the self assessor’s signature with the endorsement.  Consequently, section
455A(4)(a)(ii)(F) will not have practical application for the endorsement of ELN transfers
documents.

New section 455A(6) specifies when new section 455A(7) applies. Section 455A(7) deems
that for section 455A(1)(b), the ELN transfer document is taken to have been stamped by the
self assessor immediately after the ELN workspace for the ELN transfer is locked. Section
455A(1)(b) sets out the requirements for when and how a registered self assessor in a
standard self assessment must stamp an instrument, or as amended, an ELN transfer
document. Breach of section 455A(1) constitutes an offence. Subsection (7) also includes a
note confirming that an endorsement of an ELN transfer document stops having effect if the
ELN workspace for the ELN transfer is unlocked, and cross references section 156\W.

Finally new section 455A(8) provides that subsection (7) does not affect the self assessor’s
compliance with the requirements mentioned in section 455A(4). Section 455A(4) sets out
the way in which an endorsement must occur, including what the endorsement must include.
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That is, subsection (7) only deems the endorsement to have been stamped by the self assessor
at the specified time. It does not have the effect of deeming the endorsement to be compliant
with all requirements of section 455A.

Clause 26 inserts into section 465 a new ground for suspension or cancellation of a self
assessor’s registration, as section 465(f), and renumbers accordingly. The new ground arises
where the self assessor has endorsed an ELN transfer document on the basis that section
22(2A) applies to the ELN transfer, and the ELN transfer document is registered under the
Land Title Act 1994, but the committed amount for the payment commitment was not paid to
the Commissioner of State Revenue in full as required. The existing show cause process
under chapter 12, part 5 will continue to apply, subject to the amendment to section 468
referred to below.

Clause 27 extends the application of section 468. Section 468 provides for the Commissioner
of State Revenue to end the show cause process without further action in certain
circumstances. Clause 27 inserts a new subsection (1A) to section 468. Where the new
section 465(f) is the only ground for the proposed action stated in the show cause notice, if
the Commissioner is reasonably satisfied that the reason the committed amount was not paid
in full was beyond the self assessor’s control, the Commissioner may end the show cause
process without further action. An example of circumstances beyond the self assessor’s
control is included.

Clause 28 amends the heading of section 480 to include a reference to endorsements of
instruments. Under section 480, it is an offence for a self assessor to endorse an instrument
unless the duty and assessed interest and penalty tax have either been paid to the
Commissioner of State Revenue or received by the self assessor. Given the insertion of new
section 480A which provides a similar offence for self assessors endorsing an ELN transfer
document, this amendment clarifies that the scope of section 480 is limited to offences
concerning endorsements of instruments.

Clause 29 inserts a new section 480A, creating an offence by a self assessor endorsing an
ELN transfer document in particular circumstances, similar to those covered by existing
section 480. However, it is adapted to cater for the operation of payment commitment and
section 22(2A) in relation to ELN transfers. Under section 480A(1) a self assessor registered
under chapter 12, part 2 or 3 must not endorse an ELN transfer document for an ELN transfer
under section 455A on the basis that section 22(2) applies to the ELN transfer unless the duty
amount for the relevant transfer agreement has either been paid to the Commissioner of State
Revenue or received by the self assessor as applicable. Section 480A(2) makes it an offence
for a self assessor registered under chapter 12, part 2 or 3 to endorse an ELN transfer
document for an ELN transfer under section 455A on the basis that section 22(2A) applies to
the ELN transfer unless a payment commitment has been made for the relevant transfer
agreement. A maximum penalty of 200 penalty units applies for the commission of each
offence under sections 480A(1) and (2). However, section 480A(3) ensures that a self
assessor does not commit an offence against section 480A where:

e the self assessor endorses an ELN transfer document for an ELN transfer; and
e the ELN transfer becomes an incomplete ELN transfer as defined.

Section 480A(4) defines duty amount as used in section 480A(1).
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Clause 30 omits and replaces section 481. Subsection (1) makes it an offence for a person to
make any notation or endorsement on an instrument or ELN transfer document indicating or
implying duty has been paid for the instrument or ELN transfer document, unless the person
is authorised to do so under the Duties Act 2001. This extends the offence to endorsement of
ELN transfer documents. To ensure that a person is not placed in technical breach of section
481 due to the method in which an endorsement is applied in an ELN, subsection (2) provides
that a person does not commit an offence against section 481(1) in specified circumstances.
These are where the potentially offending conduct is required under the Electronic
Conveyancing National Law (Queensland) 2013 for the completion of an ELN transfer.
Subsection (3) provides a definition of make in the context of section 481, which includes
entering information into the ELN workspace for the ELN transfer to which the ELN transfer
document relates.

Clause 31 amends section 481A. Clause 31(1) amends the heading of section 481A to
include a reference to ELN transfer document. Clause 31(2) amends subsections 481A(1)
and (2) to include references to ELN transfer document. As a consequence, an existing
offence that arises under subsection 481A(2)(c) where a person makes an endorsement that
incorrectly states the amount of duty, assessed interest or penalty tax paid on the instrument,
will also apply for endorsement on ELN transfer documents. Clause 31(3) omits the existing
subsection (3), and inserts a new subsection 481A(3). The omitted subsection (3) provided
that the meaning of transaction number for section 481A was as provided for by section
455(5). As the definition of transaction number in section 455(5) has now been omitted and
is provided in the Schedule 6 dictionary, omitted section 481A(3) is redundant. The new
subsection (3) sets out circumstances in which a person does not commit an offence against
subsection 481A(2)(c), as amended by the Bill. The intended form of endorsement for ELN
transfer documents does not differentiate between whether duty has been paid or is the
subject of a payment commitment. New subsection 481A(3) ensures an endorsement on an
ELN transfer document based on payment commitment is not an offence under section 481A.

Clause 32 amends section 482 for electronic conveyancing. Subclause (1) includes a
reference to ELN transfer documents in the heading of the section. Subclause (2) includes a
reference to ELN transfer document in subsections (1) and (2)(b).

Clause 33 amends section 483 for electronic conveyancing, by including a reference to ELN
transfer document.

Clause 34 amends section 487 for electronic conveyancing, to include a reference to ELN
transfer documents in the heading, and to include references to ELN transfer document in
subsections (1), (2) and (3).

Clause 35 introduces a new offence under new section 487A where an ELN transfer
document endorsed on the basis of payment commitment is used other than for specified
purposes, before it is registered under the Land Title Act 1994. Subsection (1) states the
circumstances in which the section applies. Section 487A(2) provides that until the ELN
transfer document is registered under the Land Title Act 1994, a person must not use the
endorsed ELN transfer document for a purpose other than the completion of the ELN
transfer. Failure to comply with the provision is an offence attracting a maximum penalty of
200 penalty units.
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Clause 36 amends section 488. Section 488 enables the Commissioner of State Revenue to
impose an administrative penalty in relation to certain acts. Clause 36(1) amends subsections
(2)(bb), (bd) and (c) to include a reference to ELN transfer document. Clause 36(2)
renumbers section 488(1)(bd) as section 488(1)(be). Clause 36(3) extends the application of
section 488 through newly inserted subparagraph (bd), so that it also applies if a self assessor
contravenes section 480A in relation to the endorsement of an ELN transfer document.

Clause 37 amends section 491. Clause 37(1) amends the heading of section 491 to include a
reference to ELN transfer document. Clause 37(2) inserts new subsection (1A) to provide
that an ELN transfer document is properly stamped if it is stamped under section 455A(1)(b).

Clause 38 amends section 496 to cover electronic conveyancing. Section 496 currently
imposes a requirement on a person who, for the assessment of that person’s liability to duty,
lodges an instrument which does not contain all of the facts and circumstances affecting the
liability to duty or the amount of duty that may be imposed on the instrument, or a transaction
to which it relates. The person is required to lodge a statutory declaration stating the relevant
facts and circumstances when lodging the instrument. Failure to do so is an offence under
section 121 of the Taxation Administration Act 2001. The clause 36 amendment also
imposes this obligation where an ELN transfer document is lodged with the specified
deficiencies.

Clause 39 amends section 499 for electronic conveyancing. It inserts references to ELN
transfer document in subsections (1), (2)(a) to (e), (3) and (4). Subsections (6) and (8) are
amended to include a reference to ELN transfer document or a copy of the ELN transfer
document. The reference to a copy of the ELN transfer document in subsections (6) and (8)
ensure those provisions are capable of operation if it is not possible for the original ELN
transfer document to be lodged with the Commissioner of State Revenue.

Clause 40 amends section 503 for electronic conveyancing, to include reference to ELN
transfer document.

Clause 41 inserts transitional provisions under new part 20 in chapter 17 of the Duties Act
2001 for the transfer duty concession for farm-in agreements. It also inserts transitional
provisions for the operation of section 145 and section 416 as amended.

Section 655 contains definitions of start time, retrospectivity period and ruling, in relation to
transitional arrangements for farm-in agreements.

Section 656 provides that section 145, as amended by the Bill, when enacted, applies to a
vesting of land in the State made on or after 25 February 2014.

Section 657, subsection(1) provides that chapter 2, part 8A and any ancillary provision, as
inserted or amended by the Bill, is taken to have had effect on and from the start time. New
subsection 657(2) defines ancillary provision as used in subsection (1).

Section 658 makes provision for particular matters relating to upfront farm-in agreements for
the retrospectivity period. Under subsection (1), provision is made deeming the farmee for an
upfront farm-in agreement to have complied with section 84K in particular circumstances
where they lodged in compliance with paragraph 12 of Public Ruling DA000.12.1 Transfer
duty — exemption for farm-in transactions in the resources sector, during the retrospectivity
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period. Subsection (2) makes similar provision deeming compliance with section 84L where
a taxpayer notified the Commissioner of State Revenue in compliance with paragraph 14 of
the Ruling during the retrospectivity period. For the removal of doubt, subsection (3)
declares that if subsection (2) applies, the Commissioner or an investigator under the
Taxation Administration Act 2001 may require a person liable for transfer duty for the
agreement to give them the agreement or transfer duty statement for the agreement on or after
commencement. Subsection (4) provides that if, during the retrospectivity period, a person to
whom paragraph 12 of the Ruling applied did not comply with that paragraph, section 84K
applies as if the person is required to lodge the information and agreement or a transfer duty
statement for the agreement under that section within 14 days after commencement of the
Bill. Subsection (5) provides that if, during the retrospectivity period, a person to whom
paragraph 14 of the Ruling applied did not comply with that paragraph, section 84L applies
as if the person is required to give the notice and lodge the agreement or a transfer duty
statement for the agreement under section 84L(2) within 30 days after commencement of the
Bill.

Section 659 specifies the application of part 6 of the Taxation Administration Act 2001,
where liability for transfer duty arises and was assessed during the retrospectivity period for a
dutiable transaction that was a farm-in agreement or a transfer of an interest in an exploration
authority under a farm-in agreement. Subsection (2) provides that despite section 65(1)(d) of
the Taxation Administration Act 2001, the person liable for transfer duty on the agreement
may object to the assessment within 30 days after the commencement. Section 65(1)(d) of the
Taxation Administration Act 2001 would otherwise require the objection to be lodged within
60 days after the assessment notice for the assessment to which the objection relates is given
to the taxpayer.

Section 660 makes provision for the transitional application of the amendment to section 416
for vehicle registration duty. The amendment applies retrospectively for applications to
register or transfer a vehicle made by a charitable institution on or after 25 February 2014. It
also applies retrospectively for applications to register or transfer a vehicle made by a
charitable institution on or after 26 February 2013 provided that the period that the vehicle is
used for a qualifying exempt purpose has not ended before 25 February 2014.

Example

A charitable institution applies to register a vehicle on 1 April 2013. From that date until 1
March 2014, it uses the vehicle for a qualifying exempt purpose. However, it sells the vehicle
on 2 March 2014. The exemption applies because as at 25 February 2014, the charitable
institution had continued to use the vehicle for a qualifying exempt purpose for at least nine
months from the date of its application to register.

Clause 42 amends Schedule 2 to the Duties Act 2001 which sets out when a liability for
transfer duty on a dutiable transaction arises for electronic conveyancing. Currently, for
transfers of dutiable property, this is the earlier of:

e when the property is transferred; and
e if an instrument effects, or when recorded in a register will effect, the transfer—when the
instrument is signed by the parties to the transaction.
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The amendment to Schedule 2 adds an alternative to the second limb above, specific to ELN

transfers. As a consequence, for a transfer that is an ELN transfer, liability arises on the

earlier of when the property is transferred and when the ELN workspace for the ELN

transfer:

e includes an ELN transfer document for the ELN transfer signed by the parties to the
transaction; and

e islocked.

Clause 43 amends the Dictionary in Schedule 6. The definition of associated person is
omitted due to redundancy. New definitions are also inserted for terms used in the
amendments in part 2 of the Bill.

Part 3 Amendment of Financial Accountability Act 2009
Clause 44 provides that this part amends the Financial Accountability Act 2009.

Clause 45 amends section 48 to add powers that the Treasurer is able to delegate. These
powers relate to approving payments out of the Consolidated Fund and Consolidated Fund
bank account, and allowing Queensland Treasury Corporation to administer investments
made by the Treasurer for miscellaneous amount of non-public moneys as required by
various Acts or contracts or on behalf of various Government institutions.

Clause 46 amends section 53 to clarify that the Treasurer has the ability to enter into
derivative transactions, but only to hedge against a risk to which the State is or will be
exposed.

Clause 47 amends section 78 to allow an accountable officer in a department to nominate a
non-public service employee to the role of Head of Internal Audit. The minimum
responsibilities contained in section 78 and the minimum qualifications as contained in the
Financial Accountability Regulation 2009 will be applicable to the non-public service
employee.

Clause 48 amends section 85 to remove any doubt that a department does not enter into a
derivative transaction if it merely takes over the administration of a derivative transaction
entered into by another department.

Clause 49 amends section 86 to provide that a department must give reports to its Minister
about derivative transactions administered by the department and the Minister must monitor
these transactions. In addition, the amendment allows a copy of the report to be given to the
Treasurer or an appropriately qualified employee of Treasury department, and also clarifies
that a department administers a derivative transaction if it enters into the derivative
transaction or the department takes over the administration of the derivative transaction from
another department.

Clause 50 inserts a new section 88A to address the movement of ownership of companies
between departments. When a company is transferred between departments, the receiving
department must obtain the Treasurer’s approval, within four months, for the department’s
proposed action in relation to the company. If the proposed action is to retain membership in
the company, the receiving department must prepare a business case outlining reasons for
this.
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Part 4 — Amendment of First Home Owner Grant Act 2000
Clause 51 provides that the part amends the First Home Owner Grant Act 2000.

Clause 52 inserts new subsection (5) to section 15. As part of the eligibility criteria for a
grant under the First Home Owner Grant Act 2000, an applicant must comply with the
residence requirements in section 15. These provide that an applicant must occupy the home
to which the application relates as the applicant’s principal place of residence for at least SiX
months commencing within one year after completion of the eligible transaction. Subsection
(5) makes it clear that the Commissioner of State Revenue may give an approval or
exemption under subsections (2), (3) or (4) of section 15 at any time, even if the period to
which the approval or exemption relates has ended.

Clause 53 inserts new part 12, section 82. This is a transitional provision with the effect that
section 15(5) applies in relation to an approval or exemption given by the Commissioner of
State Revenue on or after 4 July 2013.

Part 5 — Amendment of Payroll Tax Act 1971

Clause 54 provides that the part amends the Payroll Tax Act 1971 and notes other
amendments to the Payroll Tax Act 1971 in schedule 1 of the Bill.

Clause 55 amends section 13B to clarify the operation of the payroll tax contractor liability
provisions. Section 13B(2)(d)(i) of the Payroll Tax Act 1971 provides that a contract is not a
relevant contract for the purposes of the contractor provisions if it relates to services supplied
by an owner driver (owner-driver exemption). This has the result that payments under it are
not liable to payroll tax under those provisions. Clause 55(1) amends section 13B(2)(d)(i) to
clarify that, for the purposes of the owner-driver exemption, a relevant contract does not
include a contract under which the principal is supplied with services solely for the
conveyance of goods, or services that are ancillary to that conveyance, using a vehicle
provided by the person conveying the goods. Clause 55(2) clarifies that, an exclusion from
the contractor liability provisions in subsection 13B(2)(a), (b), (c) or (d) does not apply to a
contract under which any additional services or work of a kind not covered by the relevant
subsection are supplied or performed. Clause 55(3) amends section 13B(4) to ensure the
exclusions in section 13B(2) the Payroll Tax Act 1971 do not apply if the Commissioner of
State Revenue is satisfied that the contract or arrangement under which the services are
supplied was entered into with an intention either directly or indirectly of avoiding the
payment of tax by any person.

Clause 56 amends section 14 of the Payroll Tax Act 1971. Section 14 provides an exemption
from payroll tax in certain circumstances. Clause 56(1) omits subsection 14(4) due to
redundancy. Clause 56(2) amends section 14(5) to omit the word “also” which referred back
to subsection (4), and is therefore no longer required because of the removal of subsection
(4). Clause 56(3) amends subsection 14(7) to omit a reference to subsection 14(4) due to the
removal of that subsection. Finally, Clause 56(4) amends subsection 14(9) to insert new
definitions of certificate 1l traineeship, certificate Il traineeship and Australian Qualifications
Framework.
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Clause 57 inserts a new part 12 into the Payroll Tax Act 1971 providing for the transitional
application of the amendments to section 13B. Section 144(1) as inserted provides that
section 13B as amended applies in respect of work performed on or after the commencement
of the Bill, regardless of when amounts are paid or become payable for the performance of
the work. Section 144(2) provides, for the removal of doubt, that section 13B as in force
immediately before commencement continues to apply in respect of work performed before
the commencement regardless of when amounts are paid or become payable for the
performance of the work.

Part 6 — Amendment of Queensland Competition Authority Act 1997

Clause 58 provides that part 6 amends the Queensland Competition Authority Act 1997 (QCA
Act).

Clause 59 amends the long title of the QCA Act.

Clause 60 amends section 1 (Short title). Renames the QCA Act to the “Queensland
Independent Pricing and Productivity Authority Act”.

Clause 61 replaces the Part 2 heading to reflect the name change.

Clause 62 amends section 7 (Establishment of Authority) to reflect the renaming of the
Authority .

Clause 63 amends section 10 (Authority’s functions). Where appropriate, this expands the
authority’s functions to:

- assist the Minister in declaration decisions;

- make price determinations;

- review productivity matters; and

- assist government businesses with competitive neutrality compliance.

Clause 64 amends section 12 (Directions by Minister about authority’s functions) to require
the Minister to gazette Ministerial directions.

Clause 65 replaces section 13 (Public availability of directions) to allow the authority to give
information to Minister or Government Department head where appropriate.

Clause 66 amends section 13A (What Part 3 is about) to reflect that the Authority, where
appropriate, is now able to make price determinations.

Clause 67 inserts a new section 13F (Non-application to particular business activities
regulated by national scheme laws). This section excludes specific electricity and gas
business activities that are already regulated or specifically excluded from regulation from
declaration under the Act.
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Clause 68 replaces pt 3, divs 1A and 2 to change the Ministerial declaration process.

Request for declaration by Minister

- An entity may request the Minister to declare a business activity to be a monopoly
business activity. If the declaration is made, the entity may request it be referred to the
authority for a pricing investigation or pricing determination.

Consultation before declaration by Minister

- Before deciding whether to declare a non-government business activity or local
government significant business activity, the Minister must give the responsible entity
/local government entity carrying on the monopoly business activity/significant
business activity, at least 90 days to make submissions to the Minister about the
possible declaration.

Declaration by Minister

- The Minister may make a Ministerial declaration of a non-government or government
business activity by gazette notice if the Minster is satisfied that certain criteria is met.
In making this decision the Minister may consider evidence of whether the entity is
exercising market power. However, the Minister may make the declaration whether or
not anyone has made a request.

Declaration of government business activity by regulation

- Only a government business activity can be declared through a regulation based
declaration. That is, a non-government business activity or a local government
significant business activity cannot be declared through a Regulation based declaration.

Published list of monopoly business activities
- The list of declared monopoly business activities must be published on the authority’s
website.

Effect on declaration of change of person carrying on activity

- A change in the provider of the monopoly business activity does not affect the validity
of the declaration. Revocation of declaration is available should a monopoly business
activity for some reason, including a change in provider, no longer meets the
declaration criteria

Clause 69 replaces pt 3, div 2A, hdg (Revocation of declarations made by the Minister).

Clause 70 amends section 21D (Recommendation to revoke). The declaration criteria
considered in deciding whether to make a declaration must be considered in making a
decision whether to revoke a declaration.

Clause 71 amends section 21 F (Notice of investigation). Change from division to sub-
division.
Clause 72 amends section 21 G (Procedures for investigation). Change from division to sub-
division.

Clause 73 amends section 21 H(Revocation). A revocation decision must be considered in
regard to whether the declaration criteria is still met.
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Clause 74 amends section 23 (Investigations about pricing practices). Renames ‘reference’ to
‘referral’.

Clause 75 amends section 23A (Price monitoring investigations). Renames ‘reference’ to
‘referral’.

Clause 76 amends section 24 (Directions of Minister for investigation). In referring a
monopoly business activity for an investigation, the Minister may direct the authority to have
regard to certain stated matters, information or assumptions in conducting the investigation
and making recommendations.

For example, if the activity was referred to the authority under s 23(1), the

authority can make a recommendation about —

(i) whether a a price monitoring investigation should be conducted in relation to
the activity; and

(ii) if so, the nature of the investigation, including the matters mentioned in ss
23A(3)(a) and (b).

In referring a monopoly business activity to the authority, the Minister may direct
the authority to explicitly consider and make a recommendation about whether it
should be subject to price determination. The authority would base this
recommendation on a consideration of market power.

Clause 77 replaces section 26 (Matters to be considered by authority for investigation).
Amends the list of the matters the authority must have regard to when conducting a pricing
investigation.

Clause 78 amends section 28 (Ending of authority’s jurisdiction for investigation) to change
‘reference’ to ‘referral’.

Clause 79 amends section 33 (Contents of report). The authority may recommend to the
Minister that the monopoly business activity be referred for a pricing determination.

To make this recommendation, the authority must consider the following

evidence-

- that the entity is earning an excessive return in carrying on the business
activity; or

- that the entity would be earning an excessive return in carrying on the business
activity if it were operating with greater efficiency; or

- that the entity is cross-subsidising the business activity.

The authority must also consider the extent of any market power exercised by the
entity in carrying on the business activity.

Clause 80 replaces section 34 (Public availability of reports) to require the authority to
publish reports on its website as soon as practicable after giving a report to the Minister.

Clause 81 amends section 35 (Delaying public availability of reports) to reflect how a report
is published.
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Clause 82 amends sections 36-37A. This section specifies the timing of responding to the
authority’s report. It applies to the Minister, responsible local government, water entity or
non-government business activity. The authority must publish the response on its website for
at least 2 years.

Clause 83 renumbers pt 3, div 5 (Miscellaneous) as part 3, division 7.

Clause 84 renumbers section 37B (Authority may give advice about pricing practices).

Clause 85 inserts new new pt 3, div 5 (Pricing determinations).

Division 5 Pricing Determinations

(Definitions for div 5). Part 5 definitions.

(Referral for particular business activities only if recommended in report under div 4). The
Minister is only able to refer a non-government monopoly business activity or local
government monopoly business activity to a pricing determination if the authority has made
the recommendation. The authority can only make this recommendation on the basis of
evidence it has considered in its pricing investigation (i.e. regarding the market power and the
extent of market power exercised by the entity.)

(Minister may refer activity for pricing determination) .The Minister has the final discretion
to decide whether or not to refer a monopoly business activity to the authority for a pricing
determination. In making the decision, the Minster should consider evidence as outlined in s
16(2) and have regard to the matters in s 26. The Minister may also consider other factors
such as government policy and the costs and benefits of applying regulation. These could
include:

- the existence of benefits dependent upon existence of excessive pricing;

- the costs of regulation;

- uncertainty .

Should the Minister decide to refer the monopoly business activity to the authority for a
pricing determination, the Minister may state the pricing period. The Minister may also
direct the authority to undertake the pricing determination in a stated way, including
complying with certain matters or using certain information or assumptions.

(Draft pricing determination) provides that the authority must prepare a draft pricing
determination and give the relevant entity an appropriate opportunity to respond to the draft
pricing determination. The authority can also consult on the draft determination with other
entities in a manner it considers appropriate.

(Pricing determination) provides that, following consideration of the submissions, the
authority must make the pricing determination. It must give notice of the pricing
determination to the relevant entity at least 30 days before the start of the pricing period.

(Reasons) provides that the authority must give reasons for making the determination.

(Pricing periods) provides that a determination must have a specific pricing period.
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(Requirements of pricing determination) means that the relevant entity must adopt the pricing
practices and other relevant requirements as determined by the authority.

(Matters to be considered by authority in making pricing determinations) lists the matters the
authority must have regard to in making a pricing determination. Should the pricing
determination increase prices more than inflation the authority must implement a price path
unless the authority considers there are justified reasons otherwise.

(Period for which pricing determination has effect) states when a pricing determination has
effect.

(Enforcement of pricing determination). a determination may be enforced under Division 6.

(Relevant entities’ pricing practices) a relevant entity must comply with the pricing
determination.

(Register of pricing determinations) requires the authority to publish a register of the relevant
details relating to each pricing determination.

(Ending of authority’s jurisdiction to determine pricing) provides that the authority’s
jurisdiction to make a pricing determination about a monopoly business activity stops if the
activity stops being a monopoly business activity.

(Application for amendment of pricing determination) allows for and provides a process for
an entity that is subject to price determination to apply for an amendment of the
determination if there is a material change of circumstances.

(Amendment in response to application) allows the authority to amend a pricing
determination in response to an application for an amendment.

(Amendment on authority’s own initiative) gives the authority grounds and a process for
amending a pricing determination on its own initiative

(Investigation) the authority may conduct an investigation when making a pricing
determination or deciding whether to amend a determination.

(Authority may require production of documents or information for particular purposes)
allows the authority when making, amending or checking compliance with a pricing
determination, to require the relevant entity to give the authority information the authority
reasonably requires. This section does not apply to government entities.

(Information to be considered by authority in making decisions). When making a decision
about the making of a draft pricing determination, a pricing determination or an amendment
to a pricing determination, the authority does not need to take late information into account, if
doing so is reasonable in all of the circumstances.

Division 6 Court orders for enforcement for pricing determinations

(Orders to enforce pricing determinations). The court may order an injunction, compensation
or other appropriate order should it find that the government entity or other person carrying
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on a monopoly business activity (the ‘contravening entity’) is contravening a pricing
determination.

(Consent injunctions). The court may grant an injunction by consent of all parties to the
proceeding, whether or not the court is satisfied s 37 applies.

(Interim injunctions). The court may grant an interim injunction.

(Factors relevant to granting restraining injunction). The court may grant an injunction
restraining a person from engaging in conduct irrespective of certain factors.

(Factors relevant to granting mandatory injunction). The court may grant an injunction
requiring a person to do a thing irrespective of certain factors.

(Discharge or variation of injunction or order). The court may discharge or vary an injunction
or order.

Clause 86 replaces sections 38 and 39 to broaden the principle of competitive neutrality and
the meaning of significant business activities.

For example, competitive neutrality may be breached when a government agency carrying on
a significant business activity is not charging prices that fully reflect costs or is not earning a
commercial rate of return on the activity.

A regulation will define the meaning of a significant business activity for the purpose of
competitive neutrality complaints and investigations. It will list business activities that are
‘automatically’ declared significant business activities (e.g. Government Owned
Corporations) and those that the authority considers should be declared as significant
business activities (i.e. as determined by the authority in the course of a competitive
neutrality complaint/investigation).

Clause 87 replaces sections 42 and 43. A person adversely affected by a potential breach of
the principle of competitive neutrality may make a complaint to the authority. The authority
will investigate the complaint if it relates to a significant business activity.

Clause 88 amends section 44 to change the heading to ‘Requirements for a complaint’.

Clause 89 replaces section 46 (Requirement of authority to investigate). The authority must
consider a number of matters in making a decision on whether to investigate a competitive
neutrality complaint. ~ Within 28 days — unless further information is required - after
receiving the complaint the authority must decide whether or not to investigate the complaint.
The authority must let the complainant know of its decision.

In making the decision, the authority must consider whether the business activity in question
meets the prescribed conditions of a significant business activity. The authority is not
required to investigate a complaint if the business is not a significant business activity or the
authority believes the complainant: is not in competition with the business in question; is not
adversely affected by the alleged breach; has not attempted to resolve the issue; or the
complaint is frivolous or vexatious.
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In forming a belief the authority must regard laws and government policy; the structure of the
market and the particulars of the goods or services in the market.

Clause 90 amends section 49 (Matters to be considered by authority for investigation), which
lists the matters the authority must consider when investigating a competitive neutrality
complaint.

Clause 91 amends section 52 (Authority to report to Minister), requires the authority to report
the results of an investigation to the Minister and, (subject to s 56), to the complainant .

Clause 92 replaces sections 55-59 to require the authority to publish its report on its website,
to enable the publication of reports to be delayed, to give the Minister at least a 90 day period
to respond to the report. The Minister must then publish the response on the authority’s
website.

Clause 93 replaces pt 4, divs 5 and 6. Division 5, section 60 permits the authority to advise
government agencies about carrying on business activities in compliance with the principle of
competitive neutrality.

Clause 94 replaces Part 5A (Review of Productivity Matters).

(Purpose of pt 5A) provides for the Minister to obtain and respond information from the
authority to improve productivity of the Queensland economy.

(Minister may refer a productivity matter to authority). The referral can state how the review
is to be undertaken, when it is to be completed and what the authority must consider in the
review. The referral must be gazetted within 14 days after it is given. The authority can use
Part 6 provisions and must comply with the referral.

(Matters authority must have regard to in reviewing a productivity matter). The authority
must have regard to the stated matters in reviewing a productivity matter. It may also regard
other matters it considers appropriate.

(How authority may carry out review). The authority may conduct public consultation in
conducting reviews.

(Report). The authority must report the results of the productivity matter to the Minister and
the Minister must respond to the report within 90 days (or later if required) . The authority
must publish the report and the Minister’s response on its website.

Clause 95 amends section 171 (Application of part) to reflect which parts an investigation
may apply.

Clause 96 amends section 176 (Notice of hearings) to reflect the omission of Part 5A.

Clause 97 amends section 234 (Disclosure of Cabinet information).  Reflects the
renumbering in section 10.

Clause 98 amends section 239A (Confidential information — regulatory proposals, regulatory
impact statements and exempt matter) to reflect the renumbering in section 10.
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Clause 99 replaces section 242 (Annual reports) to reflect the omission of section 63. Inserts
new section 242A requiring the authority to publish Ministerial directions and reports on its
website.

Clause 100 omits section 244 (Tabling reports). The authority’s reports are not tabled.

Clause 101 amends section 245 (3) (Regulation-making power) to allow that a regulation
may provide payment of fees and charges to the authority for competitive neutrality
investigations.

Clause 102 inserts of new pt 11 (Transitional provisions).

Clause 103 renumbers pt 12 (Transitional and savings provisions for Motor Accident
Insurance and Other Legislation Amendment Act 2010).

Clause 104 amends section 248 (Definition for pt 12) to change the reference from ‘part’ to
‘division’.

Clause 105 amends section 250 (Saving of declarations of particular services) to change the
reference from ‘part’ to ‘section’.

Clause 106 renumbers pt 14 (Transitional provision for Revenue and Other Legislation
Amendment Act 2011).

Clause 107 omits pt 15 (Declaratory provision for Fairer Water Prices for SEQ Amendment
Act 2011).

Clause 108 renumbers pt 16 (Transitional provision for Treasury and Trade and Other
Legislation Amendment Act 2013).

Clause 109 inserts new pt 11, div 4 (Transitional and declaratory provisions for Revenue
Legislation Amendment Bill (No.2) 2014.

Clause 110 amends sch 2 (Dictionary) to:

- remove words no longer used in the legislation;

- insert definitions for additional words used in the legislation; and

- amend definitions to ensure they apply where appropriate to new sections of the
legislation.

Part 7 — Amendment of Taxation Administration Act 2001
Clause 111 provides that the part amends the Taxation Administration Act 2001.

Clause 112 amends the heading to part 4, division 2 — Refunds of tax and other amounts - to
include a reference to particular payments to taxpayers. This takes into account the payment
of section 61A interest for the division. Section 61A interest is defined in newly inserted
section 38(5) as interest payable under new section 61A of the Taxation Administration Act
2001 by the Commissioner of State Revenue to the taxpayer on the whole or part of a refund
amount.
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Clause 113 amends section 38 to ensure it also operates in relation to section 61A interest.

Clause 114 amends section 39 to ensure that section also operates in relation to section 61A
interest.

Clause 115 amends section 40(1)(b) to correct a section cross-reference.

Clause 116 inserts new section 61A. Section 61A(1) provides that the section applies if a
taxpayer is entitled to a refund of tax or late payment interest, defined as the overpaid
amount, because of a reassessment giving effect to a decision of the Commissioner of State
Revenue under section 67(1). As part of the objection process set out in part 6, division 1,
section 67(1) requires the Commissioner to allow the objection completely or partly or
disallow it.

Subsection (2) provides that the Commissioner of State Revenue must pay interest on the
overpaid amount. Subsection (3) provides that interest is calculated daily at the prescribed
rate from the date the amount to be refunded was paid to the Commissioner to the date the
refund is made by the Commissioner.

Clause 117 includes sections 480A(1) and 480A(2) of the Duties Act 2001 in section 140(5)
which defines executive liability provision for section 140.

Clause 118 inserts new part 20, section 177 to make transitional provision for the operation
of section 61A. Section 61A applies in relation to a reassessment giving effect to a decision
by the Commissioner of State Revenue under section 67(1) if the decision is made on or after
the commencement of the Bill.

Clause 119 amends the Dictionary in Schedule 2 by inserting new definitions of terms used
in the amendments in part 2 of the Bill.

Part 8 — Amendment of Water Act 2000
Clause 120 states that this part amends the Water Act 2000.

Clause 121 removes the reference in the main purpose for Chapter 2A to the costs and prices
being covered in the code (known as the Bulk Water Supply Code). Costs and prices will not
be set under this Chapter of the Water Act in future.

Clause 122 removes reference in the operation of Part 3 of Chapter 2A to the bulk water
supply code providing the basis for costs and prices.

Clause 123 clarifies the application of Part 3 of Chapter 2A to make it clearer that the part
only applies to bulk water services being supplied by a SEQ bulk water supplier (whether or
not the customer is being supplied outside SEQ), not to any other bulk water supplier
providing services outside SEQ.

Clause 124 omits s 360N (Content of code-costs and prices) to remove the basis for the bulk
water supply code (made by the Minister under s 360M) to establish pricing principles.
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Clause 125 removes reference to the bulk water supply code including principles for the
supply of services by an SEQ provider to the bulk water supply authority (for example, using
SEQ service provider infrastructure to service bulk water customer) and to an entity
providing advice to the Minister on these matters and pricing. These sections of the code
were previously used as the basis for the QCA to provide advice to the Minister directly,
rather than under the QCA Act.

Clause 126 works with clause 123 to clarify that the SEQ bulk supplier can supply customers
who are not specified as bulk water customers through regulation or legislation on a
commercial basis without the need for a ministerially made bulk water supply agreement to
cover the relationship.

Clause 127 removes the sections of the Water Act relating to the Minister setting prices for
SEQ as the future approach will be to use s 1013D, if necessary, to provide a joint direction
from the Minister and Treasurer to set prices either in response to QCA recommendations or
to achieve the objectives listed in's 1013D.

Clause 128 amends section 999, which relates to Sunwater, to provide a more explicit linkage
between the existing s 999 head of power and QCA recommendations.

Clause 129 amends s 1013D, which relates to Seqwater, to provide a more explicit linkage
between the existing s 999 head of power and QCA recommendations.

Part 9 - Repeal of Occupational Licencing National Law
(Queensland) Act 2010

Clause 130 repeals the Occupational Licensing National Law (Queensland) Act 2010.
Part 10 — Minor and consequential amendments

Clause 131 provides that Schedule 1 amends the Act listed.

Schedule 1 — Minor and consequential amendments

Schedule 1 lists details of legislation to which minor and consequential amendments are to be
made.
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